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SIX SILEX UNITS « YOU PAY FOR Fi 


@ Now... a Silex assortment custom-built 
for utilities! Six fast-selling Silex electric 
units... Anyheet Control with every Saratoga COST: $19.05 . . . PROFIT: $18. 
model (adds 97 KWH). All models have No. of Units Description Pt 
Self-Timing stoves. Backed by powerful 4 BWES-B—8 cup Brelice Electic 
selling helps, tie-ins with the biggest Silex Table Mode!, Black Trim, @ $5.95 $23. 
advertising campaign, featuring the new 1 SAESTI—© cop Santoge Elechic 
Light Test theme... proof of Silex superiority! Model Ivory with Moldex Buffet 
WRITE DIRECT . . . OR SEE YOUR DISTRIBUTOR TODAY! Tray 


1 BWE4-6B (FREE) — Bretton Electric 
THERE IS ONLY ONE Table Model, Black Trim 


5 
TOTAL LIST VALUE $37 
SPECIAL LIST $31.75 DEALER COST $19 


of 
The Silex Co. Dept. PUF... Riciteid: Coit PROFIT $18.15 or 488% 
Creators of the Glass Coffee Maker Industry 
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Leading Gas Authorities Recommend 


BARBER BURNERS 


Men experienced in the sales and servicing of gas appliances 

know that the burner is the heart of the appliance. For 

many years Barber Burners have enjoyed wide approval 

from gas companies the country over. In addition to the 

popular and efficient Barber Conversion Burner for furnaces 
and boilers, Barber Units are used as standard equipment by scores of 
leading manufacturers, for heating and air conditioning equipment, 
water heaters, and numerous commercial and industrial appliances. 
Barber Burners give perfect combustion on Natural, Manufactured, 
Mixed, or Butane-Propane Gas. 


The public, as well as the trade, has found that gas burning appliances 
which are Barber-equipped sell better and perform better. On appli- 


ances which you sponsor, be sure that the all-important element, the 


BURNER, bears the name Barber. 


@ Barber Gas Conversion Burn- 
ers, with a direct, perfectly con- 
trolled flame of 1900° tempera- 
ture on atmospheric pressure, 
thoroughly “scrub” the walls of 
the fire box. Listed in A.G.A. 
Directory of Approved Appli- 
ances. Write for catalog and 
price list on Conversion Burners, 
Appliance Burners and Regu- 
lators. 


Installed in Square Type 
Instuuea im Round Furnace Boiler. 


E BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


© BARBERSZ2%5BURNERS e 


For Warm Air Furnaces, Steam and Hot Water Boilers and Other Appliances 
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More Speed with 
Less Hard Work 


This Easier Working : 
Guaranteed RIFSIb 
helps you avoid delays of 


HETHER jyov’re directly or in- 
directly working on Defense, 
even small delays are serious—they 
add up to losses that can’t be re- 
gained. That’s why it’s important to 
have tools that stay on the job, speed 
work, require least effort. d 
These pipe wrenches have housings 
guaranteed not to break or warp—no 
expense, fewer spares needed. Replaceable no-slip, no- 
lock jaws are powerful chrome molybdenum, with handy 
pipe scale hookjaw. Adjusting nut in open housing spins 
easily in all sizes, 6” to 60”. Comfort-grip I-beam alloy 
handle protects workers’ hands. Millions in use, every- 
where. 
For more speed with less hard work, buy RIDGIDs at 
your Supply House .. . now! 


THE RIDGE TOOL CO., ELYRIA, OHIO 


‘Sze. WORK-SAVING PIPE TOOLS ——— 
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Pages with the Editors 


Ws all this worrying about priority 
shortages and rationing, the question 
arises, “How can public utility service be 
rationed if it is necessary?” It is a tough prob- 
lem, and we all hope that it won't become 
necessary. But rationing and priorities which 
are simply the emergency names for Supply 
and Demand, which are the opposite side of 
the same old economic coin, have a way of 
penetrating quietiy and deeply. 


THE scarcity invariably starts with a few 
strategic raw materials such as aluminum, 
copper, and steel. Pretty soon secondary 
shortages begin to appear in processed com- 
modities. These shortages, in turn, slow up 
the volume of consumer services which must 
be maintained by processed commodities 
Thus, for want of copper the manufacturer 
may not be able to make enough transformers ; 
and for want of transformers an operating 
electric utility may not be able to fulfill its 
total demand. 


AGAIN, the question arises, “How can utility 
service be rationed?” The difficulty lies in the 
character of such service which is essentially 
open to the public. Gas, electricity, telephone, 
and transport—all are on tap for indiscrimi- 
nate public usage. When and if necessity com- 
pels us to make discriminations in public usage, 
there will be administrative headaches com- 
pered with which the current problem of gaso- 
line rationing will seem quite simple. 


ForEIGN experience will probably be the in- 
evitable model if worse comes to worse. In 
warring European countries, and in Japan, all 
utility services are rationed — even telephone 
conversations, Civilians may not use long-dis- 
tance telephone service between certain hours, 
and in some sections not at all, without a mili- 
tary permit. When the electric peak of mili- 
tary production can no longer tolerate the 
drain of civilian usage, presto, a switch is 
pulled and the civilian population finds itself 
without power for hours at a time. Unneces- 
sary riding in common carriers is discouraged, 
and as a result of gasoline shortages it is 
commonplace to see crowded busses being 
pulled by teams of horses. 


¥ 


M“*. we never come to such extremities in 
the United States. But we have already 
had a slight taste of power rationing in the 
Southeast. It didn’t get much beyond putting 
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PM a Set 


HAROLD D. KUOUNTZ 


Iho runs the railroads ; management, the ICC, 
or the brotherhoods? 


(SEE Pace 323) 


out some of the street lights and more elabo- 
rate commercial lighting displays, plus an ap- 
peal for voluntary codperation by the public. 
But we may have more of the same, not only 
in power but in other utility fields as well, 
before we are finished meeting the ever-in- 
creasing demands of the nation’s defense ef- 
fort. 


In this issue ANDREW Barnes, Washington 
newspaper correspondent, gives a discussion 
of power shortage possibilities. 


¥ 


 sguecrcigy the nation’s foremost industrial 
city, Detroit, was paralyzed by a complete 
tie-up of its municipally owned transportation 
system. For days, parleys and pleadings by 
government mediators failed to ease the juris- 
dictional fight between the AFL and CIO 
unions which was the basis for an AFL walk- 
out. 


Asout two and one-half million residents 
of greater Detroit were forced to rely om 
makeshift transportation while _ the rival 
unions argued over jurisdiction of 5,500 em- 
ployees of the Detroit Street Railway. Needless 





MORE ELECTRIC HEAT 
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HOW UTILI CAN R E 


AN INDUSZRIAL B E-NEC 
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CC, 


A WIDE RANGE OF 


STANDARD SERIES 


in all required types and 


and help increase 


defense production 


BOTTLENECKS IN INDUSTRIAL PRODUCTION 
are often due to heating difficulty. Steam 
pressure may be low or inadequate, other 
heating means equally so, or lacking in uni- 
formity, causing undue spoilage. New pro- 
duction methods may be rejected because 
of the installation delays attending steam. 


MR. UTILITY MAN, YOU CAN HELP boost that 
production curve. Tell your industrial cus- 
tomers about Chromalox electric heating 


ge capacities, is at the ser- units, how fast they work, how easily ap- 
blic vice of every manufac- lied, h h d 
turer. This includes units plied, how they are always ready to oper- 


for heating liquids by im- 
mersion or by attaching 
to the outside of the con- 
tainer, units for heating 
pipes, platens, molds for 
plastics, rubber, and simi- 
lar compounds, units for 
heating air, both for 
ovens or process applica- 
tions, and for comfort. 
Behind these units stands 
Chromalox _ engineering 
service, to assure com- 
plete success. in their ap- 
plication. 


ate, maintain temperature uniformity with 
automatic control, develop heat when 
required and where it is needed. 


CHROMALOX ENGINEERS are always ready 
to help you work out the detailed applica- 
tion of electric heat. Use this cooperation— 
and the data in the Chromalox Book of 
Electric Heat—on request. 


- EDWIN L. WIEGAND COMPANY 
10 7500 Thomas Blvd. - Pittsburgh, Penn. 


~~HROMALOX 
—~— he troduction booster 
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to say, this exhibition of what seemed to the 
impartial outsider as a selfish contest for 
power and membership prestige did little to 
enhance the public esteem for the labor move- 
ment. 


Citizens of Detroit, which until re- 
cently has been a decidedly pro-union city, 
have undoubtedly had a great deal to think 
about as they walked weary miles about their 
business, pedaled bicycles, cadged rides in 
private autos, or just gave up and sat at home. 


SIGNIFICANTLY, this Detroit transit strike 
has been probably the first major prolonged 
stoppage of a vital utility service during the 
current emergency. Because of Detroit’s posi- 
tion as a municipal owner and operator of its 
transit system, several nice questions of labor 
policy arise. Is it proper to permit an or- 
ganized walkout by employees of a govern- 
mental subdivision engaged in a vital public 
service? Would the city be justified in break- 
ing the strike by using strike breakers and re- 
pressive measures against the strikers? And 
what about privately owned utilities? Are 
they no less vital to the public service than 
publicly owned and operated utilities? 


Tue Detroit incident should emphasize the 
futility of trying to make one kind of a labor 
rule for a privately owned and operated util- 
ity and another for a publicly owned and 
operated utility. Citizens of one community 
are just as much entitled to uninterrupted 
utility service as the citizens of another—re- 
gardless of the incident of ownership or oper- 
ation. Some form of compulsory mediation 
in labor disputes affecting utilities is indicated. 


Apropos of the labor problems of a utility 
industry, which is much more important to the 
nation as a whole than the Detroit street car 
system, is the discussion in the opening article 
of this issue entitled “The Stranglehold of 
Labor on the Railroads.” Harotp D. Koontz, 
author of this article, is at present assistant 
professor of economics at Colgate University, 
Hamilton, New York. He is a native of Ohio 
who was educated at Northwestern University 
(M.B.A., 731) and Yale (Ph.D., ’35). 


¥ 


LSO in this issue is the concluding instal- 

ment of the 3-part series of articles on 
the Arkansas Valley Authority by H. W. 
BLaLock, former member of the Arkansas 
Department of Public Utilities, now a power 
consultant with the Federal Power Commis- 
sion, 


¥ 


Fyn the important decisions preprinted 
from Public Utilities Reports in the back 
of this number, may be found the following: 


A POWER company, facing a power shortage 
because of drought and an abnormal increase 
in demand for electric service because of a 
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Power production can put the Arkansas 
valley back on its feet. 


(SEE Pace 343) 


national defense program, was authorized by 
the Alabama commission to attach a tem- 
porary emergency service regulation in the 
form of a rider to new contracts for electric 
power service for industrial and large general 
and rural power service and for commercial 
service, providing that temporarily the com- 
pany will supply power only when, as, and if it 
has the same available in excess of power pre- 
viously sold, and that the company shall be the 
sole judge of the availability of such excess 
power, with the further provision that as more 
power becomes available such rider and 
similar riders will be revoked in the order in 
which the contracts to which they are at- 
tached were approved by the company. (See 
page 254.) 


THE various measures of value for rate- 
making purposes were discussed by the North 
Dakota Supreme Court when it entertained an 
appeal from a lower court judgment vacating 
orders reducing electric rates and increasing 
steam heat rates. (See page 219.) 


THE meaning of the term “controlling in- 
fluence,” within the purview of the Holding 
Company Act, was clarified by the United 
States Circuit Court of Appeals when it re- 
viewed an order of the Securities and Ex- 
change Commission denying an application for 
an order declaring a petitioner not to be a sub- 
sidiary of another company. (See page 193.) 


THE next number of this magazine will be 
out September 25th. 


hae CheTGue- 
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WITHOUT PUBLIC UTILITIES our broad national defense 
program would come to an abrupt halt. And without its valuable 
day-to-day operating and engineering records a utility would be 
badly crippled. See, in Remington Rand’s new Safe-Cabinet sound- 
movie film, how Public Utilities can bring certified protection to 
their records while at the same time they become vastly more 
efficient ‘‘machinery of management” tools providing increased 
production with decreased operating costs. 


A MILLION DOLLARS A DAY—that’s the title of this new 
sound-movie developed in cooperation with Remington Rand 
research engineers by a leading industrial film concern. It tells the 
story in a fascinating, dramatic, highly interesting 30-minute 
presentation of fires’ ravenous daily toll—‘‘a million dollars a day” 
—and how Public Utilities can help reduce this dreadful drain on 
our national resources. Be sure to use the coupon below! 


Remington Rand Inc. 
BUFFALO, NEW YOR K 


OFFICES EVERYWHERE 





Remington Rand Inc. 

Dept. UF-841 

Buffalo, New York 

Please send me your free prospectus outlining 


the sound-film “‘A MILLION DOLLARS A 
DAY”. 
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New steam electric gen- 
crating station of N.Y. 
State Electric and Gas 
Corp. at Dresden, N.Y., 
on shore of Lake Seneca. 


HE NEW DRESDEN STATION of the 

New York State Electric and Gas 
Corporation is another of the growing 
list of great plants whose boiler plant 
efficiency is maintained by Vulcan Soot 
Blowers. The two 110,000-lb. Foster 
Wheeler boilers are kept clean and free 
of ash accumulations by the thorough 
blowing action of their Vulcan Soot 
Blowers. The scientifically engineered 
design of the slowly rotating heads and 
the alloy heat-resisting compression 
type bearings assure thorough clean- 
ing and insure longer life of the equip- 
ment itself. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MOonrTAIGNE 





“Legislation ought not to be tried while codperation 
WORKS: 24 05" 


¥ 


“As far as I am concerned there will be no govern- 
ment control of news unless it be of vital military in- 
formation.” 


¥ 


“T feel that Hitler will be licked by American produc- 
tion—but we can’t do it by giving just one hour out of 
eight.” 

wy 


“The great need of the moment is for greater and wider 
representation of labor in every Federal department and 
agency engaged in the defense program.” 


¥ 


“|. it must be remembered that the operations of §11 
[of Holding Company Act] do not change the location of 
a single nut or bolt on a utility operating property.” 


+ 


“The man on the street is not paying his tax dollars to 
protect a pseudo-democracy. He is not disposed to de- 
fend over here that which he is adjured to defeat over 
there.” 


¥ 


“Hydro-power can help build the West in more ways 
than one. It is helping now through establishment of in- 
dustries, utilization of minerals, irrigation of farms, re- 
clamation of land, and in many other ways.” 


¥ 


“We know that this waterway project [St. Lawrence] 
will divert business from the rails in very substantial ton- 
nage, so that railroad employees will be deprived of 
thousands of positions and without a livelihood to follow 
in any substitute vocation.” 


- : 


“The anticipated cost of the proposed [St. Lawrence] 
seaway is about $500,000,000, all furnished by the United 
States, while Canada, which pays nothing, gets 52 per cent 
of the traffic benefits and none of the liabilities resultng 
from traffic diversions from its other ports.” 


12 
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EVERY DEFENSE ACTIVITY 
IS GUIDED BY FIGURES! 





Quick decisions and quick action 
on the part of management—fast 
movement of orders, materials and shipments—fast 
handling of payrolls—all depend on figures of control. 


Without such figures, fast defense production would be 
impossible; with them, fast defense production becomes 
a reality. 


In government and defense industries thousands of Bur- 
troughs machines are providing essential records and 
control figures—in less time, with less effort, at less cost. 


BURROUGHS ADDING MACHINE COMPANY 
6872 Second Avenue, Detroit, Michigan 


iS 
Burroughs 


DOES THE WORK IN LESS TIME « WITH LESS EFFORT + AT LESS COST 











New and Timely 
Information on These 
Subjects Now Available 


Yours for the Asking 








MATERIAL CONTROL . 
COST RECORDS .. . 
PAYROLL RECORDS. . . 


EARNINGS CALCULATION 
AND ACCRUAL . . 


PURCHASE AND PAYMENT 
RECORDS. . . 


EXPENSE DISTRIBUTION 
STATISTICS . . . aes 
BUDGETARY CONTROL. 
BILLING . ... . 


ooooo O OOd0 
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Hartford (Conn.) Courant. 
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“The system [of free interprise] can only be saved by 
businessmen themselves. We had better be about the job, 
eschewing golf, bridge, and other pleasant society, if need 
be, to equip ourselves to fulfill our responsibilities as the 
modern managers of private enterprise.” 


¥ 


“Interruption of an hour or even of a week or a month 
as to some few thousand kilowatts of capacity may be 
annoying or inconvenient, but it is not going to win or 
lose any wars. Its influence can but be trifling com- 
pared with other causes of delayed production.” 


¥ 


“At this time we have, of a necessity, granted great 
power to a centralized government and very properly so, 
Now any such grant of power is fraught with danger. 
But as long as we can keep the press free so that the 
public can hear the truth, our liberties will remain intact.” 


> 


“Tt is nothing short of sickening to see national defense 
being continually used as a cloak to cover all the loose 
social and economic vagaries of the New Deal. If na- 
tional defense is our first and most imperative business, 
let us attend to it without engaging in any sideshows.” 


¥ 


“The internal economic health of the electric utilities 
demands that the electrical industry does not falter in 
telling the civilian population, through national codrdi- 
nated promotion, the benefits of electrical equipment 
and its utilization, whether in home, commerce, or indus- 
wy.” 

¥ 


“The St. Lawrence seaway will benefit American agri- 
culture as a whole by lowering transportation charges 
on the things farmers sell and the things they buy. It 
will aid in the restoration of our foreign markets after 
the war. It will increase our national security in times 
of crisis.” 


¥ 


“If this country really means to defend itself and avoid 
the fate of those who have waited for Hitler to strike, we 
must make up our minds not to cripple the military arm 
by depriving it of man power or by tying it up with red 
tape and congressional resolutions as to how that man 
power shail be used.” 


¥ 


“There is no more important transportation question 
before the public than whether motor carriers pay ade- 
quately for their use of the highways as a place of busi- 
ness. We need an authoritative study and finding on this 
question by some transportation board provided by Con- 
gress, and then action based on it.” 
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"METAL ENCLOSED BUS 


R&IE bus provides individual housings 
for each conductor with air space be- 
tween-thus preventing interphase shorts 
and limiting any trouble to ground faults. 
The air space also promotes cooling. 


R&IE bus provides ample strength to 
resist short circuit stresses. These 
stresses are taken by the mounting 
frames in which the insulators are sub- 
jected to compression loading only. 


R&IE bus covers are housings only and 


not strength members. These housings 
can be gasketed to keep out dirt and 
moisture. 


R&IE bus can be mounted on floor, wall, 
or ceiling and is readily fitted to a struct- 
ural steel mounting. 


R&IE bus can be installed, aligned, 
adjusted and tested, and then the hous- 
ings put on. Conversely the housings 
can be taken off for inspection by re- 
moving a minimum number of bolts. 


R&IE bus can compete in price and in 
low cost of erection with any other type 
of bus structure and also give the above 
distinct advantages. 


RAILWAY ano INDUSTRIAL ENGINEERING CO. 
GREENSBURG, PA. . . In Canada, Eastern Power Devices, Lid., Toronto 
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Just as different branches of the American armed at F a 
forces require different types of equipment, so, too, do 

individual power plants require different types of steam 
producing equipment. And it is to Babcock & Wilcox, 
therefore, that logic and experience cause plant execu- 
tives to turn for their boilers. 


Since its incorporation in 1881—for 60 years—The 
Babcock & Wilcox Company has built and sold more 
boilers than any other manufacturer, and has led the 
trend in boiler design and workmanship: designing and 
developing the first successful water-tube boiler; pio- 
neering in the welding of boiler drums and in x-ray 
inspection of welds, including the installation of the first 
1,000,000-volt x-ray machine for this purpose; leading in 
the development of high pressure boilers; conducting 
research in the creep of steel; developing improvements 
in equipment for producing clean, dry steam; develop- 
ing the integral water-cooled-furnace boiler, the Radi- 
ant, and Open-Pass boilers. The total experience gained 
with these developments is incorporated in every Bab- 
cock & Wilcox boiler. Thus, each boiler fits some place 
on the power-plant defensive front, in preparation for 
greater power demands, in protecting against possible 
costly shut-downs, and in countering rising costs by 
minimizing the cost of power, including maintenance. 








And, when boilers are considered, it should be remem- 
bered that Babcock & Wilcox has large up-to-date 
plants, unsurpassed laboratory facilities, and an out- 
standing engineering staff; and that B&W- produces all 
essential equipment for modern steam-generating prac- 
tice, including water-cooled furnaces, pulverizers, stok- 
ers, burners for oil, gas, and pulverized fuels, super- 
heaters, economizers, air heaters, breechings, stacks, 
tubes, and refractories. 


The result to the purchaser is a well integrated unit 
under undivided responsibility. 


THE BABCOCK & WILCOX COMPANY 
85 LIBERTY STREET .... NEW YORK, N. Y. 
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Customer Usage Data 
@ At Lower Cost ein Less Time 
eWith Greater Accuracy 





THE ONE-STEP METHOD 


OF BILL ANALYSIS 


R & S Bill Frequency Analyzer: developed for our Utility Rate Service. 
The kw.-hrs. billed are entered on the adding machine keyboard. A tape is 
prepared of all items and a consumption total accumulated which serves as a 
control. At the same time—through this single operation—the bill count for 
each kw.-hr. step is made by the electrically controlled accumulating registers. 











@ A continuance of frequent rate changes—the necessity of checking load-building 
activities—the pressing need for current data on customer usage—are but a few of 
the reasons many Companies are using R & S ONE-STEP METHOD to analyze and 
compile information required for scientific rate making. They have not only reduced 
the costs on this work to an average of one-fifth of a cent per item, but have obtained 
monthly or annual bill-frequency tables in a few days instead of weeks and months. 





@ Write for your copy of "The One-Step Method of Bill Analysis," an interesting 
booklet which describes briefly how these savings are accomplished. 


Recording & Statistical Corporation 
Utilities Division 
102 Maiden Lane, New York, N. Y. 


Boston Chicago Detroit Montreal Toronto 
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Guessing 
sn't good enough! 


ever in all your business history were 
your records more important than they 
2 ... than they will be ten... 
wenty... fifty years from today! It’s 
ore than ever necessary for you to have 
durable, clear records ready for instant 
eference. That’s why more and more 
bankers, business men, and accountants 
are trusting their records to L. L. Brown 
ecord and correspondence papers — made 
o take the hard, fast wear and tear of 
present-day use and handling! 
— — — 
Nearly a hundred years of outstandingly 
fine paper making back up that trust — 
years that have developed the skill and 
art that assure you a perfect surface for 
any kind of writing, for erasure and re- 
... the utmost of endurance and 
uniformity ... from every L. L. Brown 
record paper. Ask your printer to give you 
the added protection of these finest papers 


in your record forms and books. The cost 
is no more than for papers of similar rag 
percentage — a fraction more than for 
obviously cheap papers. 


... for your correspondence! 

Every letter you send out is important 
because it represents you and your or- 
ganization. Written on a fine, crisp L. L. 
Brown bond, it represents you worthily! 
Your printer will show you how fine your 
own letterhead can be on one of these 
outstanding letter papers. 


FREE! ... This newest L. L. Brown booklet (reading time about 8 minutes) shows 
you how to get superior records, more impressive stationery at microscopic . . 
if any ... extra cost. Write today—please ask for booklet B, ““MUCH for a mite.” 





LL: L: BROWN ¢fii%s 


Adams, Massachusetts 
Papers for Dependable Records, Impressive Correspondence 
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LEAD THE 

NATION IN 

ECONOMICAL 
TRANSPORTATION 


Truck operators, large and small, in the biggest-selling low-price field. 
buy more Chevrolet trucks than any Truck operators everywhere have de- 
other make, year after year. cided that Chevrolets are first choice 

Small wonder that they are doing it for making “DELIVERIES P.D.Q.”- 
this year! For Chevrolets for 1941 at-  Powerfully, dependably, quickly. 
tain a new high in all-round value. To solve your delivery problems, and 
They are ‘‘tops’’ for total depend- solve them efficiently and econoni- 
ability—engineered to haul your loads cally, follow this nationwide swing to 
with the speed that these fast-moving Chevrolet. Your Chevrolet dealer is 
days require...and they are priced _ ready to give you a convincing demon- 
to cost you less than any other trucks stration, any time you say. 


CHEVROLET MOTOR DIVISION, General Motors Sales Corporation, DETROIT, MICHIGAN 


“THRIFT-CARRIERS FOR THE NATION’ 
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GEAR YOUR TRUCKS AND BUSES 


TO TODAY'S GASOLINE QUALITY 


MERICA never had such good gasolines! 
Regular gasoline today has a higher anti- 
knock value (octane number) than ever before. 
Through the use of anti-knock fluids and newly 
developed refining methods, refiners have pro- 
duced fuels which offer an opportunity to im- 
prove transportation and to lower its cost. 
The chart above shows how much regular 
gasolines have been improved in anti-knock 
value—but the extra available power is of great- 
est value only when the engines of the user’s 
equipment are designed and adjusted to take 
full advantage of these improved gasolines. 
By using today’s better gasolines in modern 
high compression engines or in older engines 
that have been modernized to take advantage 


of today’s gasoline, many fleet operators have 
been able to reduce their costs per ton-mile or 
passenger-mile. For in addition to gains in 
mileage, operators report gains in operating 
speed, schedule time or payload. 

Ethyl engineers would like to help you adapt 
your operations to today’s improved gasolines. 
Just as they work with the automotive and 
petroleum industries to improve engines and 
fuels, so they are cooperating with commercial 
fleets in order that progress made in the labo- 
ratory and on the proving ground may be real- 
ized in practical operation. 

For detailed information about this service, 
write to Fleet Division, Ethyl Gasoline Corpo- 
ration, Chrysler Building, New York City. 





Better and more economical transportation through 


ETHYL RESEARCH and SERVICE 








A MILLION STRANDS 
IAT PILE 


SPACE an inch wide and an inch 
A , : West; 
high will take more than ernghouse activitie, in 
7 Te. 


1,562,000 strands of wire used in the distr; sti manufacture 
smallest Westinghouse watthour pplication 
meters. And tiny watch-wheel shafts 

being made by this operator are al- 

most as fine—to bring unmatched 

precision to Westinghouse meters. 

These meters, so carefully made, 

render vital service on power lines, ——— 
measuring with unfailing exactness, 

24 hours a day, the current that passes to your customers. Costly unde 
measurements are thus avoided and customer good will is insured. 


WESTINGHOUSE ELECTRIC & MANUFACTURING COMPANY, EAST PITTSBURGH, PA 


Westinghouse 





ELECTRICAL PARTNER OF CENTRAL STATION INDUSTRY 
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town buying HEAT, not ornamegts, 
when you select unit heaters. Look inside — 
at’s where the differences show up ./. vital 
lifferences in performance undef actual 


TYPICAL THERMOLIER 
ADVANTAGES...... 


1, Exclusive Internal Cooling 
Leg enables use of low-cost 
thermostatic traps. Saves 
100 ft. of external piping. 

2. U-Shaped Tubes eliminate 
expansion strains . . . in- 
sure dependability. 

3. Positive Built-In Drainage 
— every tube is pitched for 
drainage of condensate. 

4, Superior Fin Design — 
square fins instead of 
round... 24% more 
radiating surface. Patented 
collars need no solder for 


“BOILER-TUBE” JOINTS ‘- _ Slsleced tho wae 
Typical of the superior construction ig 
Ni i) of Thermoliers is the leakproof tube- ea ee 
to-header construction. Every tube 
end is expanded into the header like IN N ELL 
| the tubes of heavy duty condensers 
and heat exchangers. Ask any heat- 
ing engineer about advantages of this 
construction. Over 500,000 of these HERMOLIER 
joints are now in use—not one has , 


failed under the working conditions THE UNIT HEATER WITH 14 POINTS OF SUPERIORITY 
for which it was intended. 
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R DEFENS 


BU 
A SHARE IN 
AMERICA 


The new United States Defens 
Savings Bonds and Stamps give a 
} of us a way to take a direct parti 
f, building the defenses of our countr 
‘ This is the American wa 
to provide the billio 
needed so urgently fo 

National Defense. 


sx United States ¥ 
DEFENSE SAVING 
BONDS and STAMP 


THIS MESSAGE IS PUBLISHED BY US IN THE INTEREST OF NATIONAL DEFENSE 
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streamlined efficiency. You turn on the fuel and 
ontr ol, 


: , ; . he ¢ 
set the control with one single motion.To turn The simP asi 


the easier 40 ust, 
it off you return the control to zero. Simple? Yes, Il! 
the quicker #0 Se" 


and swre—the only control you can’t forget to set!” 


FOR GAS AND ELECTRIC RANGES 


AOBERTSHAW ets 


_ ROBERTSHAW THERMOSTAT: COMPANY, YOUNGWOOD, PA. 
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RILEY STEAM GENERATING UNIT 


Outstanding American 
Lignite Burning Installation 


OTTER TAIL POWER COMPANY, Wahpeton, N. D. 


130,000 Ibs. steam/hour, 650 Ibs. design pressure, 825° F steam temp. 
Unit burns North Dakota Lignite at 82% Efficiency. 
Riley Boiler, Superheater, Steam-temperature Control, Economizer, 
Air Heater, Water Cooled Furnace, Steel Clad Setting, Riley 
Harrington Stoker. 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT SEATTLE 
ST. LOUIS CINCINNATI HOUSTON CHICAGO 8ST. PAUL KANSAS CITY LOS ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 


BOILERS - SUPEERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACH 
PULVERIZEES - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTING 
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CALL ON These days, trained help gets scarcer 


and work is still more pressing— 
[) i i} | @) yet good management needs and de- 
mands more complete data, quicker. 


M | RAC LE M ETH ODS ! What to do? Thousands have found 


the answer in Ditto methods. 
With Ditto in charge of your 
accounting, payroll, production, 
engineering, purchasing, routines 
and accumulative reports, NOTH- 
BE PREPARED! ING EVER IS RE-WRITTEN. Hu- 
d man and machine error are impos- 
Be informed! Send for stud- ; : 
ies, forms and manual of sible. The wanted data is complete. 
methods in actual use, prov- The routines go through, as a rule, 
ing Ditto’s speed and econ- : : ; 
omy!... DITTO, Inc., 0+: S. in half the time. ... And that’s the 
OakleyBlvd.,Chicago,U.S.A. answer to today’s needs!... Get 
the answer! Mail the coupon now 
—while you’re thinking about it. 
Sea ee ee ae SF SS SF SF SBS SB eS eS ee ee eee 


DITTO, Inc. 
6*1 S, Oakley Blvd., Chicago 
Gentlemen: Without obligation please send me: 
( ) New Ditto Machine Data 
( ) “Copies—Their Place in Business” 
( ) “A New Trend in Accounting—Order-Billing” 

GELATIN AND LIQUID ‘ ( ) Arrange a Ditto demonstration for me 
ACHINES— Because t 
Ditto leads, Ditto of- / ) a 

A ‘ 


ers most advanced ~ 
pes of both gelatin 
bndliquid duplicators. 
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Make Your 
Research Department 
NATION-WIDEIN SCOPE! 


Acting as a supplement to the 
utility’s own research depart- 
ment, E.T.L. stands fully pre- 
pared to test new equipment 
against specifications either at 
the Laboratories, at the factory, 
or in field surveys. 


To do this, E.T.L. maintains a 
corps of specially trained in- 
spectors with testing equipment 
stationed at strategic points over 
the entire country ... ready at 
a moment’s notice to conduct 
tests and give detailed reports 
on new equipment... before 
shipment is made. 


Why not take advantage of 
E.T.L.’s wide experience in the 
testing field ... and make your 
own research department nation- 
wide in scope? 


Know by Test! 


ELECTRICAL 
TESTING 


LABORATORIES 
East End Avenue and 79th Street 


New York, N. Y. 


Wage-Hou 


Manual 
1941 Edition 


Don’t get into a jam with the wage ar 
hour inspectors. Today there are sey, 
times as many field men as a year 
They are looking for errors in record 
keeping, for violations of minimum-wag 
overtime, unnecessary exemptions, 


Inspectors report that most employe 
mean to comply, that the tremendou 
number of violations are the result of in 
accurate information. Be certain that yo 
are right, that you have the correct and 
latest regulations and interpretations, 


Wage and Hour Manual (1941 Edition) 
is just coming off the press. It goes inte 
every regional office of the Wage an 
Hour Division. This Manual is so wel 
organized, so complete and thorough that 
it is used by the Division in training 
new inspectors. 


Widely Used 


Already over 4000 corporations have 
ordered this new, up-to-date summary of} 
all phases of wage and hour regulations. 


Over 300 specific questions are of- 
ficially answered, can save you much em- 
barrassment and explanation. 








Bureau of National Affairs, Inc. 
2225 M Street, N. W., Washington, D. C. 


Send me the 1941 Edition of Wage and Hour 
Manual at $5.00 


( ) $5.00 is enclosed. Or ( ) Send C.0.D. 
and I’ll pay the few extra cents collection 
charge. 
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RESCENT 


Heat Resistant 





ENDURITE 


INSULATED 


CABLES 


For Light and Power 


permitting use up to 75° C 


TYPE RH AND RHL 


and to Federal Specifications 


JC-106-A, JC-121 


NOW more economical to use, due to higher 
permissable current carrying capacity. 


ENDURITE INSULATION’S superior heat 
resisting and high dialectric characteristics make 
it specially suitable for use when electrical con- 
ductors are required to meet abnormal tempera- 
ture and aging conditions. 


CRESCENT INSULATED WIRE & CABLE CO. 


CRESCENT 


~ WIRE and CABLE 


Factory: TRENTON, N. J.— Stocks in Principal Cities 
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THE AVAILABILITY ann QUALITY 


fT ee FIRST obligation of Dodge today is to 


contribute to national defense. Our con- 
Biribution, at present, is two-fold: In our ex- 
tensive plants, Dodge is producing important 
‘national defense units, including thousands of 
Army trucks. Also, Dodge is building trucks 
for the transportation of vital commodities— 
the movement of which is the essence of 
complete national defense! 


On the broad shoulders of America’s great 
tucking industry lies the responsibility of 
moving largely increased quantities of mate- 
tials... efficiently, dependably, safely and at 
lowest cost, The trucking industry’s willing- 
ness and ability to do this job is beyond ques- 
tion. It becomes a matter of the availability 
and the quality of trucks. The need is for 
trucks that are built for the job . . . to stay on 
the job . . . Job-Rated trucks! 


‘Today, we are building more trucks than ever 
before in our history: trucks for the Army; 


oF 
-Kated TRUCKS 


trucks for industrial defense hauling! They’re 
good trucks . . . the best we’ve ever built! Best 
design, best materials, best workmanship, 
best quality throughout. 


Now, we also announce more powerful trucks... 
much more powerful than ever before. We're 
building these higher-powered trucks today... 
shipping them to our dealers, And, we'll continue 
to do our utmost to get trucks to you... quickly 
... as you need them. 


Defense meeds the trucking industry. The 
trucking industry needs trucks. Dodge is pro- 
viding the best trucks that men, materials 
and machines can create, Job-Rated trucks of 
the same high standard of excellence that has 
won for Dodge its traditional reputation for 


Dependability. 


President, Dodge Division, 
Chrysler Corporation 


There can be no curtailment of Dodge Quality 
... no substitute for DODGE DEPENDABILITY 


Wee 
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E sell store fronts. You sell commercial lighting. 

And we both try to increase our customers’ business. 
But our fronts are most effective when they incorporate 
illumination . . . . and when the interior of the store and 
the display windows are properly lighted. 


Equally so, the increased light which you sell to mer- 
chants does a much better job when that merchant installs 
a modern store front as well. 


Obviously, then, a word from our salesmen suggesting 
new lighting fixtures and greater illumination insures a 
more effective front .... anda satisfied customer. And a 
word from your salesmen regarding modern fronts will 
help create better results for your products. 


If we both give a gentle prod for the other’s products, 
all profit. We'll do our share. 


When you think of store fronts, think of “Pittsburgh” 
Pittco Store Fronts .... the leader in the field. 


ITTCO STORE FRONT 


PITTSBURGH PLATE GLASS COMPANY 
‘virrseuRGH’ stands fot Quality Glass and aint 
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WHAT! 


2500 BOXES OF 
CARBON PAPER 
THROWN AWAY? 














Vessur- IN OWE YEAR, 
BUT WE COULD HAVE 


| SAVED 2485 BUKES 








You're right, young lady! The Egry Speed-Feed would 
have saved the 2485 boxes of carbon paper that went into 
the waste basket. The Speed-Feed converts any type- 
writer into a billing machine in one minute .. . steps up 
the output of typed forms per day 50% (even more) ... 
and eliminates the use of costly, wasteful, pre-inserted 
one-time carbon forms! 


Yes, a user of the Egry Speed-Feed 
and 50,000 five-part 814” x 11” Egry 
Continuous Printed Forms per year 
saves 2485 boxes of carbon paper an- 
nually. In dollars and cents that sav- 
ing will more than pay for the use of 
the Speed-Feed for a century or more! 
Literature on request. Demonstration 
in your own office without obligation. 
Address Dept. F-911. 


The EGRY REGISTER Company 
Dayton, Ohio 
SALES AGENCIES IN ALL PRINCIPAL CITIES 


The Egry Register Co. (Canada) Ltd., King and Dufferin Streets, Toronto, Ontario, Canada 
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Close-up of 16-in. Elliott Self-Cleaning Strainer in the 
Chester Station of Philadelphia Electric Company. 
Another similar unit may be seen in the background. 
The Schuylkill Station has a 10-in. unit. 


|" the Chester and Schuylkill Stations of this important utility, 
water for bearing cooling service is delivered free of all 
objectionable foreign particles without interruption, fuss, time 
out for strainer basket cleaning, or manual effort of any kind. 
This water passes through Elliott Self-Cleaning Strainers, which 
operate continuously, periodically flushing each straining sec- 
tion with water already strained. 


The units have been in service long enough to demonstrate Cc ©) M P A N 


beyond question their dependable qualities. Their use by utilities Accessories Dept., JEANNETTE, 
is suggested wherever conditions require water free of fine DISTRICT OFFICES IN PRINCIPAL 
sand, dirt or other substances. 


Elliott builds a complete line of strainers for all needs. Full Oo 
information for the asking. 
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Rocky Mountain Electrical League starts meeting, Estes Park, Colo., 1941. 
Y American Trade Association Executives open convention, Hershey, Pa., 1941. 





4 Pacific Coast Gas Association concludes meeting, Dei Monte, Cal., 1941. 





Se sag Transit Association will convene, Atlantic City, N. J., Sept. 27- (ey 
Oct. 2, 1941. 








q Electrochemical Society will hold fall meeting, Chicago, Ill., Oct. 1-4, 1941. 





qd West Virginia Oil and Natural Gas Association will hold convention, Clarksburg, 
W.V., Oct. 2, 3, 1941. 





q{ Edison ge tae Institute, Meter and Service Committee, will convene, Swampscott, 
Mass., Oct. 2, z. 





4 National Electrical Contractors Association will hold fall meeting, Houston, Tex., Oct. 





J American Water Works Association, Rocky Mountain Section, opens convention, Santa 
Fe, N. M., 1941. 





{ National Safety Congress and Exposition wili be held, Chicago, Ill., Oct. 6—10, 1941. 





GY American Society of Mechanical Engineers will convene, Louisville, Ky., @ 
Oct. 13-15, 1941. 





{ American Gas Association will hold annual convention, Atlantic City, 
20-24, 1941. 





VU Illuminating Engineering Society opens convention, Atlanta, Ga., 1941. 





ee of Iron and Steel Engineers starts meeting, Cleveland, Ohio, 
Asso. of American Railroads, Telephone Sec., convenes, Cincinnati, Ohio, 














{Indiana Electric Association opens convention, French Lick Springs, Ind., 1941. 
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Elsie “Hafner, N.Y. 


Courtesy of Perls Galleries. Inc. 


American Landscape 

From a Painting by Charles Sheeler 

( 
ageme 
operat 
the st: 
unions 
roads, 
the rai 
est rec 
of bar 
skim 
crease: 








Public 
tilities 


FORTNIGHTLY 


Vor. XXVIII; No. 6 


SEPTEMBER II, 1941 


The Stranglehold of Labor 
On the Railroads 


Policies which have resulted in 
unnecessarily high operating costs 


These costs, says the author, are principally high basic wages, frozen 

mileage rates under the dual system of wage payment, restrictive oper- 

ating rules, make-work safety legislation, and comparatively high cost 

of retirement benefits—resulting — on railroad progress and on the 
public. 


By HAROLD D. KOONTZ 


HE demand of organized labor 

for drastic increases in wages, 

countered by the move of man- 
agement for modification of restrictive 
operating rules, has again dramatized 
the stranglehold which railroad labor 
unions have upon the American rail- 
toads. It is significant that, as soon as 
the railroads should experience a mod- 
est recovery in earnings after a decade 
of bankruptcy, labor should attempt to 
skim off these earnings in wage in- 
creases. In no other industry has labor 
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been more able to get the benefit of any 
improvement in earnings and business 
efficiency than it has in the rails. In no 
other industry has labor more nearly 
approached the monopoly status en- 
joyed by train-operating employees or 
been more able to enforce measures 
which impede economic efficiency. For 
the operating unions have not only 
been powerful enough to obtain the 
highest earnings of any labor group of 
comparable skill, but they have been 
able to secure operating rules and legis- 
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Jation which have throttled the rails in 
their attempts to reduce costs and to 
make a decent return on invested 
capital. 

The relations of labor and manage- 
ment on the railroads have been re- 
garded as ideal by many persons who 
measure success by labor peace. In 
fact, it has sometimes been suggested 
that, when unions in other industries 
become as strong and stable, similar 
peaceful conditions will reign in those 
industries. But this peace in the rail- 
road industry has been at the expense 
of railroad efficiency and has arisen be- 
cause management has felt that it must 
give in to operating employees who 
could strike and tie up rail transporta- 
tion in the nation. This peace has 
meant that railroad costs have not been 
able to reflect the full benefits of tech- 
nological and managerial improve- 
ments ; that railroad managers have not 
had the freedom to improve service and 
to reduce costs and rates to meet com- 
petition ; and that the best possible serv- 
ice cannot be furnished to shippers at 
the most economical rates. If the ex- 
perience in the railroad industry gives 
any clue to what may be expected from 
labor monopolies which are now shap- 
ing up in other industries, the future 
will see the world-famous efficiency of 
American industry shackled in the in- 
terest of short-sighted labor policy. 

For the public at large, the strangle- 
hold of railroad labor has far more in- 
terest than the mere level of railroad 
wages. While monopoly wage levels 
increase costs, reduce return on capital, 
and make it difficult for railroads to 
obtain capital needed for improve- 
ments, other measures also impede the 
rails in rendering an efficient transport 
service. With the American nation 
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committed to an all-out program of na- 
tional defense, the public interest ip 
having economic machinery work at its 
most efficient level is superior to the 
monopoly rights of any group in the 
nation. 

While the railroads have made amaz- 
ing strides toward better and more 
efficient service, much progress has 
been hampered by restrictive labor 
policies. These labor policies have re- 
sulted in six principal kinds of costly ac- 
tion. They are: high basic wages, 
frozen mileage rates under the dual sys- 
tem of wage payment, restrictive oper- 
ating rules, make-work safety legisla- 
tion, and comparatively high-cost te- 
tirement benefits. 


Railroad Wage Levels 


— workers have long been 
among the best paid in all indus- 
try. While averages do not tell the real 
story, they do furnish interesting 
comparisons. In contrast to wages in 
most industries, average hourly earr- 
ings of railroad workers have been 
exceedingly constant over the last two 
decades. The depression after 1920 
caused average earnings to diminish 
only 9 per cent and by 1929 hourly 
compensation had reached the post-war 
high of 1920. With the onslaught of 
the succeeding depression, average 
hourly earnings did not decline until 
the voluntary acceptance of a 10 per 
cent decrease in 1932. This decrease 
was restored early in 1935 and fol 
lowed by an increase of 6 per cent in 
1937 which brought average hourly 
earnings to the highest point in rail 
road history. 

But, it may be asked, how do these 
wages compare with those elsewhere in 
industry? According to the Bureau of 
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Statistics of the Department of Labor, 
average hourly earnings of railway 
employees were 77 cents and average 
weekly earnings were $36.58 in Feb- 
ruary, 1941, as compared to the aver- 
age of all manufacturing industries of 
69 cents and $28.58, respectively. On 
the other hand, the hourly earnings of 
employees in the electric power, com- 
munication, iron and steel, automobile, 
construction, and mining industries 
were higher, but only in the automobile 
industry were average weekly earnings 
higher. Moreover, it should be remem- 
bered that the average of railroad em- 
ployees covers a host of low-paid 
cerks, maintenance men, and other 
workers. Those workers in the railway 
operating departments—workers hav- 
ing directly to do with the running of 
trains—receive higher earnings. 


CCORDING to wage statistics of the 
Interstate Commerce Commis- 
sion, workers were enjoying average 
earnings, not counting overtime allow- 
ances, as Shown in above table. 

To be sure, wages in many indus- 
tries have risen since early in 1941, al- 
though not many cases have existed 
where rises have amounted to more 
than 10 per cent of the levels then ex- 
isting. Yet train-service employees are 





Average 
Hourly Weekly 
Earnings Earnings 
Passenger conductors ....$1.69 $61.67 
Freight conductors— 
through .29 51.82 
Freight iene teal ys 56.67 
Passenger brakemen 1.28 42.60 
Freight brakemen— 
through 35.78 
Freight brakemen—local.. 41.45 
Passenger engineers 66.50 
Freight engineers— 
through 58.70 
Freight engineers—local.. 64.47 
50.93 
39.83 
45.73 


Average 


Passenger firemen 17 
Freight a een 117 
Freight firemen—local . 95 





currently asking for an increase of 30 
per cent in their wages and unions rep- 
resenting other employees are asking 
for approximately 47 per cent more. 
While a material rise in wages may be 
justifiable for some classes of railroad 
workers, notably maintenance and 
clerical employees, neither the rise in 
the cost of living, the status of railroad 
earnings, nor the amount of compar- 
able wages elsewhere justifies wage in- 
creases for train-service employees or 
nearly the amount asked for by other 
employees. 

The significance of railroad wage 
rises to the financial stability of the 
railroads may be indicated by noting 
the possible effect of the present wage 


e 


have been regarded as ideal by many persons who measure 


Cj relations of labor and management on the railroads 


success by labor peace. In fact, it has sometimes been sug- 
gested that, when unions in other industries become as strong 
and stable, similar peaceful conditions will reign in those in- 
dustries. But this peace in the railroad industry has been at 
the expense of railroad efficiency and has arisen because 
management has felt that it must give in to operating em- 
ployees who could strike and tie up rail transportation in the 


nation.” 
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increases. Should they be granted, the 
result would be to add at least $800,- 
000,000 to railroad expenses. Even if 
only half this amount were granted, 
the resultant $400,000,000 added to 
costs may be compared to net income 
after fixed charges for all railroads of 
$191,000,000 in 1940 and an estimated 
net income for 1941 of about $400,- 
000,000. In other words, by hoping to 
get half of what they ask, labor unions 
intend to wipe out net income during 


what promises to be the best railroad © 


year since 1930. This would mean that 


the rails, with the exception of certain, 


of the more successful roads, would be 
forced to get along on depression ra- 
tions. It must necessarily mean also 
that many railroads would be unable to 
pay their fixed charges and that the lack 
of net income of many roads would 
impair credit standing which is now so 
sorely needed for national defense 
capital expenditures. 


Cost Effects of the Dual System 
Of Wage Payment 


ee nearly a half-century train-op- 
erating employees have been paid 
according to a dual system. Under this 
system employees are paid either ac- 
cording to a mileage rate or according 
to an hourly rate, whichever gives the 
highest pay. For example, if the basic 
daily rate for a freight engineer is $9 
for 100 miles or eight hours, he would 
get that amount as a minimum for any 
run or any times for which he is called 
to service; but if he should run 150 
miles in his eight hours, he would ob- 
tain pay at 9 cents a mile, or a total of 
$13.50. On the other hand, should his 
100-mile trip consume nine hours, he 
would get time-and-one-half for the 
overtime hours, or a total of $11.25 for 
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the day. Similar arrangements ar 
made for other operating employee 
although the rates differ, and in th 
case of passenger train employees the 
daily mileage is larger. Thus, the 
standard “day” of a passenger con 
ductor is 150 miles or seven and one 
half hours and the “day” for a pas 
senger engineer is equal to five hour 
work or 100 miles. 

The concept of a day’s work has te 
mained the same since the first Worl 
War. With increased train speeds 
train-service employees, especially j 
through freight and passenger service 
have been able to compress long run 
into a relatively short time. For ex 
ample, a conductor on a fast passenge 
train can actually do three basi 
“days’ ”’ work, in terms of mileage, i 
eight hours ; and the engineer can do thé 
same in five hours. Hence, although: 
wage rate for a basic day might see 
entirely reasonable, enginemen an 
trainmen can easily double or triple thi 
rate in a comfortable day’s run, a 


by the exceptional case which has ofte 
been cited of engineers on weste 

streamliners earning between $8 ant 
$9 per hour. 


che take care that operating en 
ployees do not make too mut 
money in a month under the hig 
hourly rates of the dual system, and 
spread the work around, the labo 
unions have placed limits upon th 
number of hours certain employees ca 
work per month. Exceptionally high 
paid employees may be allowed to wort 
only forty-three or forty-five hours pe 
month, and to make about $400, whil@im 
other employees may be permitted t0 
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Earnings of Railroad Workers 


GCP arLRoAD workers have long been among the best paid in all in- 

dustry. While averages do not tell the real story, they do fur- 

nish interesting comparisons. In contrast to wages in most industries, 

average hourly earnings of railroad workers have been exceedingly con- 

stant over the last two decades. The depression after 1920 caused aver- 

age earnings to diminish only 9 per cent and by 1929 hourly compensation 
had reached the post-war high of 1920.” 





Wi work thirty or forty or more hours per 
week, The primary consideration is, of 


No objection lies in the dual system 
itself. As a wage system it is simply a 
piece-work plan with a guaranteed 
hourly minimum and, as such, is en- 
tirely reasonable. The objection to the 
dual system is that it has facilitated the 
freezing of piece rates and has camou- 

aged the idea of a day’s work. The 
@cvil lies in the constancy of miles per 
“day” and of mileage rates. It is as 
hough a manufacturer had set a piece 
ate in 1918 and had been forced to 
enaintain that rate irrespective of tech- 
@P ological changes. Under the dual sys- 
em with its fixed rates, much of the 
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savings in speed, due in large part to 
capital expenditures for road and 
equipment, have been siphoned off in 
high labor costs. 

One should not object to railroad 
employees earning high wages, espe- 
cially those workers who have the re- 
sponsibility of seeing that trains op- 
erate safely and speedily, although it 
should not be overlooked that many 
employees not riding the trains are 
equally responsible for the splendid 
transportation job of the railroads. Let 
engineers earn $8 to $10 a day and 
permit other wages to be comparatively 
high. But mileage rates should be 
pared down so that these workers will 
put in more hours per month for their 
ample wages and so that labor costs per 
mile may be reduced as transport is ex- 
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pedited. After all, the investor whose 
funds make capital improvements pos- 
sible should not be overlooked in 
transport improvement. 


Operating Rules and Railroad 
Efficiency 

HE relationships of railroad man- 

agements with operating em- 
ployees are defined in a system of hun- 
dreds of operating rules, some local, 
others national in scope. These rules 
define virtually every aspect of railroad 
employment, pay, and operation. They 
provide that workers on through 
freight trains shall not do any switch- 
ing at points where yard engines are 
maintained unless an extra day’s wages 
are allowed. They provide that the 
maintenance of yard crews cannot be 
given up without labor’s consent, and 
if an established yard is discontinued, 
wages to yard crews must go on if any 
switching at all is done. Operating 
rules insist that freight cannot be car- 
ried in passenger trains unless the en- 
tire passenger crew gets the higher 
mileage rates of the freight service. 
Rules hold that the day’s work of a pas- 
senger crew ends when trains reach the 
passenger terminals and an extra day’s 
pay must be given if the crew moves 
the train to the freight yard or round- 
house. Other rules forbid management 
to call switching crews to duty except 
at certain times, on the penalty of an 
extra day’s pay. When workers are 
called to jobs away from the home 
terminal, rules provide pay for time 
taken in “deadheading.”’ 

Operating rules define jobs and if a 
brakeman should take care of a train of 
empty cars from terminal to yard he is 
eligible for conductor’s pay, or if a job 
undertaken by one kind of employee 
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should later be found to belong in the 
jurisdiction of another, 

would receive pay for what he might 
have done. Still other rules define the 
conditions upon which trains should 
be double-headed, the number of traip- 
men on a train, and the payment of 
bonuses to crews operating in difficult 
terrain. 


HESE are only a sample of the 

numerous operating rules which 
have been made by agreement of rail- 
road managements and railroad 
unions throughout the nation. Someo{ 
the rules have originated from the 
earnest desire of labor and manage. 
ment to come to agreement on a dis- 
puted point in operating technique or 
on a matter to improve safe operation. 
Other rules have been jammed down 
the throats of management by bel- 
ligerent labor unions who threatened 
strikes in reprisal. Still other rules 
have been agreed to by managements 
who felt that to do so was cheaper than 


to make a wage increase. And some 


rules were made necessary by the ex- 
ploitative policies of unfair railway 
managers of decades ago. 

Starting out as rather informal 
agreements understood in the context 
of local conditions, these rules have 
been formalized and made fairly uni- 
form by the interpretations of the Na- 
tional Railroad Adjustment Board, 
created by legislation in 1926. This 
board is made up of thirty-six men- 
bers, eighteen representing labor 
unions, and eighteen representing mat- 
agement. It operates in four divisions, 
each division having charge of disputes 
of certain classes of employees. Under 
the law, any dispute in regard to a 
agreement which has been made mus! 
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come before the board which has power 
toconstrue the rule and to order award 
of back pay, reinstatement of position. 
or other courses of action deemed 
appropriate. 


re the board is equally biparti- 
san, many cases result in a dead- 
lock. In such cases the law provides 
for selection of an impartial referee 
who casts the deciding vote. This ref- 
eree is to be selected by the board if 
possible, but if the board cannot agree 
ona referee, the selection is made by 
the National Mediation Board. Due to 
the bipartisan nature of the Adjust- 
ment Board a large number of cases go 
toa referee, and, for the same reason, 
referees are invariably selected by the 
National Mediation Board. Because of 
the political character of national ap- 
pointments on the latter board and the 
influence of organized labor in Wash- 
ington, it has been held by the railroads 
and others that most referees selected 
have a pro-labor bias which makes the 
Adjustment Board decisions unduly 
m favorable to labor. 

It is certainly true that the National 
Adjustment Board has acted as a me- 
dium for organized labor to press for 
the formal interpretation of operating 
rules and that the awards made have 
been extremely favorable to labor. 
However, most of this favorable treat- 


= 


ment may be traced to the operating 
rules themselves, since they generally 
are favorable to workers and have been 
called—not without adequate reason— 
“feather-bed rules.” Some of the ad- 
vantageous treatment has arisen from 
the tendency of the board and its ref- 
erees to internret a rule upon precedent 
rather than to place it in its local set- 
ting. Thus the Lehigh Valley had an 
understanding with its employees that 
road crews should move passenger 
trains from the Pennsylvania Terminal 
to near-by yards, but the National Ad- 
justment Board referee, reasoning 
upon the basis of precedent, awarded 
$250,000 for five years’ back pay to a 
small group of men on the ground that 
the day’s work ended at the terminal. 


g™ other favorable treatment has 
arisen from the very fact that 
claims for awards naturally come from 
workers and that labor unions are able 
to “get something” for their constitu- 
ents by watching for minor infractions 
of agreements. Moreover, it cannot be 
doubted that in some cases referees 
favorable to labor are selected and 
biased decisions do result. 

The work of the Adjustment Board 
has resulted in many awards which 
shock the common sense of persons 
outside of railroading. The Lehigh 
Valley award for full day’s pay to 


wages, especially those workers who have the responsibility 


q “ONE should not object to railroad employees earning high 


of seeing that trains operate safely and speedily, although it 
should not be overlooked that many employees not riding 
the trains are equally responsible for the splendid transporta- 
tion jobs of the railroads. Let engineers earn $8 to $10 a day 
and permit other wages to be comparatively high.” 
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workers running a train a few miles 
from terminal yard is a case at point. 
The award of an extra day’s pay to 
road crews for a trifling amount of 
switching plus a day’s pay to the switch 
crew which did not do the switching is 
another. In one such case, six years’ 
back pay was awarded to a yard crew 
which had done no work in an abol- 
ished yard, although road crews had 
already been paid extra days’ pay for 
incidental switching. Another railroad 
paid out $60,000 to employees for ex- 
tra days’ pay at overtime rates because 
it started yard crews fifteen minutes 
ahead of the starting time which the 
unions claimed an obscure rule pro- 
vided. Countless other cases could be 
mentioned which explain, in part, why 
railroads in 1940 paid $149,000,000 
for time not worked and $14,000,000 
in special allowances out of a total of 
$568,000,000 in train and engine 


service wages. 


NTERESTINGLY enough, railroad 

managements are attempting to ob- 
tain modification of the operating rules 
as a counter demand to the employees’ 
request for higher wages. Carriers have 
recently joined together to eliminate re- 
strictive rules, including the regulation 
of starting time of yard employees, the 
penalty payments and limitations on 
yard crews doing switching, the pen- 
alty payments for handling freight in 
passenger trains, the union rules limit- 
ing monthly mileages of workers, the 
requirement that yard crews move 
trains from terminals to yards, and 
other penalties for work done in a reg- 
ularly compensated day. 

These changes are long overdue and 
should be pressed by the carriers to the 
utmost of their ability. With the pres- 
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ent emphasis upon efficiency and sacri. 
fice as prerequisites for national de 
fense, no better time could be had fo 
such an attack. Should the manag. 
ments of the railroads insist upon the 
change in rules and at the same tim 
prove that a railroad employee who 
puts in a reasonable number of hours 
each day can still earn handsome wage,, 
public support should be forthcoming 
Furthermore, it seems to be an oppor- 
tune time for effective bargaining with 
labor. Some wage increases seem in- 
evitable and with railroad employment 
picking up, the depression-bred philos. 
ophy of making jobs might be over. 
come. 


Make-work Safety Legislation 


oO some extent the railroads have 

been the victims of make-work 
safety legislation. While no one would 
deny the advisability of having trains 
adequately manned, many of the full 
crew laws now on the books of twenty 
states set up rigid requirements out oi 
line with needs on certain trains. Most 
of these laws require a minimum of 
five men on a train, although some laws 
place it at four or six. In the case of 
some of the shorter trains safe oper 
tion demands fewer men than those 
prescribed by law and the crew require 
ments have sometimes eliminated much 
of the savings of putting on one- and 
two-car gas-rail or similar trains. 

In four states, legislation has beet 
passed to limit the length of freight 
and passenger trains, the usual maxi- 
mum being 14 cars for passenger serv- 
ice and 70 cars for freight service. In 
spite of the attempts by labor unions to 
increase the number of such laws ot 
state statute books and to have Fet: 
eral legislation passed, the obviously 
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National Railroad Adjustment Board 


66 HIS board is made up of thirty-six members, eighteen repre- 
senting labor unions, and cighteen representing management. It 
operates in four divisions, each division having charge of disputes of 
certain classes of employees. Under the law, any dispute in regard to an 
agreement which has been made must come before the board which has 
power to construe the rule and to order award of back pay, reinstate- 
ment of position, or other courses of action deemed appropriate.” 





make-work characteristics and micro- 
scopic safety aspect of this kind of law 
have so far thwarted such attempts. 

Happily, most of the safety legisla- 
tion which has been passed by state and 
Federal legislators is honestly and 
fairly designed to protect the life and 
limb of railway passengers and work- 
ers and the safe transport of freight. 
But the full-crew and maximum-length 
laws are too often subterfuges for 
making work for railway employees 
and for hanging the cost on railroad 
operation. 


Labor Restrictions on Efficient 
Combination 


dala of the transportation prob- 
lem in the United States are 
practically unanimously agreed that 
the transportation system could be 
operated at lower cost and with better 
service if it could be more unified. 
While this observation applies to all 
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forms of transport and supports the 
advisability of coordination or com- 
bination of one mode with another, the 
need for elimination of costly duplica- 
tions and competitive services in the 
railroad industry is obvious. If the 
railroad industry is to build up an ade- 
quate and efficient system to serve the 
nation, and if private ownership is to 
survive, the costs of wasteful competi- 
tion should be avoided. 

Nevertheless, under the pressure of 
labor lobbies, impediments have been 
placed in the way of efficient railroad 
combination. The Emergency Trans- 
portation Act of 1933 directed the Co- 
ordinator of Transportation to investi- 
gate possibilities of economy through 
coordination or combination and to 
make such orders as necessary to put 
these projects into effect. But the same 
law prohibited the codrdinator to 
make any such order if the effect would 
be to reduce the volume of railroad 
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employment below that of May, 1933, 
or to place any employee in a worse 
condition with respect to his job. 


HEN, in the face of national legis- 

lation which might have been 
more severe, railroad managements 
made a “voluntary” agreement with 
railroad labor in 1936 providing for 
dismissal compensation for those em- 
ployees displaced by a combination 
project. Besides reimbursement to em- 
ployees who should have to move or be 
placed in a lesser paid position as the 
result of a combination, the agreement 
provided for monthly payments equal 
to 60 per cent of an employee’s pre- 
vious actual wage for periods of six to 
sixty months, depending upon the serv- 
ice record of the worker, or lump sums 
aggregating three to twelve months’ 
full pay for any displaced worker. 

In spite of these liberal arrange- 
ments for displaced workers, addi- 
tional impediments have been placed in 
the way of railroad combination. The 
Interstate Commerce Commission, 
over the dissent of several of its mem- 
bers, began in 1938 to insist upon pro- 
tection of labor economically harmed 
by combination before it would ap- 
prove the move as being “in the public 
interest.” In many of the cases, the 
commission has gone farther than to 
specify the compensation requirements 
of the 1936 agreement. But in other 
cases the commission has flatly refused 
to allow the combination at all, pri- 
marily on the ground that too many 
employees would be adversely affected. 


HE capstone to interference with 
efficient combination came with 
the Transportation Act of 1940. Upon 
the insistence of labor union leaders, 
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this law was made to contain the pro- 
vision that, for four years from the 
effective date of any combination order 
approved by the Interstate Commerce 
Commission, no _ railway employee 
should be placed in a worse position 
with respect to pay or employment. The 
only exception permitted is that work- 
ers with a service record of less than 
four years may only be guaranteed 
such immunity from progress for a pe- 
riod equal to their past record. 

The displacement of workers as the 
result of progress and higher operat- 
ing efficiency is a social problem which 
probably should not be dodged. The 
way, of course, to deal with the prob- 
lem is through a real national social 
security policy, and, to a very large ex- 
tent, present unemployment insurance 
laws take care of such displacement. It 
is patently unfair to heap special costs 
on one industry and not upon others. 
It is especially unwise to impede rail- 
road efficiency by such costs when this 
important industry is one which can 
gain so much from efficient combina- 
tion. Where would other industries be 
now if they had been forced to main- 
tain employment and wages of indi- 
vidual employees on the same level for 
four years after combination? 

The present is not only no time to 
place such special limitations upon rail- 
road efficiency, but the present is also 
a time in which railroad combination 
could be effected without much loss to 
total employment. Railroad and other 
employment has been increasing and it 
would seem that workers displaced at 
one point might, through the national 
placement office system, be put to work 
elsewhere. The present at least merits 
a moratorium on displacement prohibi- 
tions. If savings could be effected in 
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railroad costs thereby, one could ex- 
pect the enlarged business of a more 
efficient railroad system to increase the 
number of railroad jobs materially. 


Higher Costs of Railroad Pensions 


iy noting the cost-raising effects of 
labor union policy, mention should 
be made of the cost of the national rail- 
road pension scheme which is higher 
than the cost to other industries operat- 
ing under the Social Security Act. Due 
to the strength of railroad union lob- 
bies in Washington, a special railroad 
retirement law has been put into effect 
for railroad employees. This law pro- 
vides for much higher retirement bene- 
fits to railroad employees than the 
Social Security Act provides for other 
workers. The cost of the railroad re- 
tirement system is likewise greater. 
The railroad tax rate, half of which is 
paid by the employee and half by the 
employer, was 54 per cent from 1937 
to 1940, is presently 6 per cent, and is 
slated to rise to 73 per cent in 1949. 
This may be compared to the current 
rate of 2 per cent applicable to payrolls 
under the Social Security Act. 

An ample railroad pension system is 
clearly needed. Many roads had pen- 
sion systems before the government 
plan was adopted. Since seniority rules 
of labor policy mean that older workers 
can insist upon the best jobs, satisfac- 


tory pensions are desirable in order to 
obtain the retirement of these em- 
ployees at a reasonable age. But it is 
questionable as to whether taxing the 
railroad industry for pensions more 
than the levies against other industries 
is either fair or good social security 
policy. 


Public Interest in Labor 
Strangleholds 


F . --mcmeioe most businesses have 
been making large profits as the 
result of the defense program stimulus 
to production, the railroad industry is 
still, on the whole, earning only ap- 
proximately 4 per cent on its invest- 
ment. When it is considered that this 
is the best percentage for a decade and 
that railroads operating a third of the 
total nation’s mileage have been under- 
going reorganization due to bank- 
ruptcy, one can see that the railroads 
are still not among America’s prosper- 
ous industries. One of the reasons for 
this poor financial showing is the in- 
ability of the railroads to capitalize 
upon increased efficiency and lower 
costs. And one of the principal reasons 
for this inability has been the various 
labor policies which have impeded low 
per-unit cost of service, improved and 
more flexible handling of traffic, and. 
economical combination of carriers. 
Railroad efficiency has improved 
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of freight and passenger trains, the usual maximum being 


q “In four states, legislation has been passed to limit the length 


14 cars for passenger service and 70 cars for freight service. 
In spite of the attempts by labor unions to increase the num- 
ber of such laws on state statute books and to have Federal 
legislation passed, the obviously make-work characteristics 
and microscopic safety aspect of this kind of law have so far 


thwarted such attempts.” 
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markedly in the last two decades, but 
labor costs have increased so as to ab- 
sorb much of the higher productivity of 
capital investment. A recent study of 
wages and productivity of industrial 
labor shows that the real hourly wages 
(i. e., dollar earnings modified by 
changes in the cost of living) of rail- 
road workers have advanced as fast as 
the output per man-hour, while in 
manufacturing and coal mining the 
output per man-hour has progressed at 
a greater rate.! And it should be noted 
that such a study does not show how 
certain labor policies have placed brakes 
upon doing the maximum of railroad 
transportation service. 


WwW" do these policies mean to 
interested public groups? For 
the investor they mean an uncertain or 
nonexistent return and an unwilling- 
ness to embark capital funds in the rail- 
road business. To the mass of railroad 
workers, these policies mean that the 
railroads must forego business which 
lower costs and flexible service would 
gain, that all possible methods to save 
labor must be adopted, and that fewer 
jobs must ordinarily result. The rea- 
son, of course, why these results do not 
influence labor union policy is that un- 
der the rules of seniority the “older 
heads” retain any minimum of jobs 
and earn top pay; and these older men 
are the ones in control of railroad 
unions, especially those in which op- 
erating employees are organized. The 
rank-and-file of operating employees 
dare not oppose the union policies if 
they would because union membership 
is an important attribute to success in 


1 Bowden, Witt, “Wages and Productivity 
of Industrial Labor,” 51 Monthly Labor Re- 
view, 517, 531 (September, 1940). 
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obtaining train-service jobs. More- 
over, many of the workers outside of 
the operating services who see their pay 
being trimmed down and their jobs 
lost by high-cost tactics of operating 
unions have so far been unable to wield 
the influence which their brother 
employees have. 

But the public interest in removing 
labor impediments to railroad efficiency 
is the greatest of all. The railroads are 
still the principal transportation agency 
of the nation. Railroad costs influence 
the costs which producers throughout 
the nation must bear and have an ex- 
ceedingly important effect upon the 
prices which consumers pay. Railroad 
service is of paramount importance to 
the smooth and economical operation 
of businesses of every kind. Certainly 
such broad public contact makes the 
problem of efficient railroad transporta- 
tion of great social importance. 


N° better time than the present has 
existed for dealing with threats 
to efficient operation of business. The 
nation is impressed with the need for 
maximum production at lowest cost as 
a necessary element of adequate de- 
fense. 

The days of make-work policies 
and “overproduction” economics are at 
least temporarily forgotten. If it can 
be widely understood that a nation can- 
not do its best in maintaining its stand- 
ard of living and building a military 
machine unless it leaves no possibilities 
for greater efficiency untried, labor 
policies which strangle maximum low- 
cost production can be modified in the 
railroad industry. And perhaps they 
can be avoided in those other American 
businesses in which organized labor has 
recently obtained such strong power. 
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The Pinch for Power 


The establishment of a power unit within OPM 
viewed as an encouraging approach. The electric 
power industry’s problems during the emergency. 


By ANDREW BARNES 
’ \HE increasingly vital importance 


of adequate supplies of power for 

national defense production has 
at long last received official recognition 
from the Federal government. 

Until recently the government di- 
rected its full energies and entire atten- 
tion to other problems—the problems 
of raw materials, priorities, transfor- 
mation of industry from peace-time to 
war-time production, the procurement 
of machine tools, the provision for ade- 
quate supplies of labor and for settle- 
ment of national defense strikes, the 
development of more modern weapons, 
the conscription and training of an ade- 
quate military force. 

These problems, it may be conceded, 
were vital. But while they were being 
met and solved, the problem of national 
defense power supplies, hardly less im- 
portant, was shoved into the back- 
ground until in this field, too, the 
emergency called for action. 
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That action has come, and it prom- 
ises for the utilities a solution of many 
of their problems which were compli- 
cated by the national defense program 
and its system of priorities. 

The creation of a special power unit 
in the Office of Production Manage- 
ment carries with it the assurance for 
the utilities that their problems will be 
given official study and consideration, 
their needs met in so far as they can 
be within the framework of the nation- 
al defense production schedules. The 
creation of this unit puts the utilities on 
a par, for example, with the automobile 
industry, which is being called upon for 
more and still more production for 
defense. 


SS with the creation of 
the OPM power unit, the Federal 
Power Commission appointed a special 
liaison agency to codperate with OPM 
and to coordinate the efforts and plans 
SEPT. 11, 1941 
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of these two government bureaus, in 
order to achieve the maximum output 
of power in the minimum of time and 
effort. 

The start is an encouraging one. The 
OPM power unit is under the direction 
of a highly competent young man, J. A. 
(“Cap”) Krug, until recently the man- 
ager of TVA _ power production. 
Formerly with the Wisconsin Public 
Service Commission, later with the 
Federal Communications Commission 
during its investigation of the Amer- 
ican Telephone and Telegraph Com- 
pany, then with the TVA, Mr. Krug 
has a practical knowledge of utility 
problems. His experience is all from 
the field of regulation, except in so far 
as the TVA power managership gives 
practical experience; and his sym- 
pathies have largely developed for pub- 
lic power. But—and this is important 
—he is a student of both public and 
private power problems, and has a wide 
knowledge of the utility systems of the 
nation. Wherever Krug has served, 
his record has been one to encourage 
confidence in him in his managership 
of the OPM power unit. 

The Federal Power Commission 
liaison committee is likewise of a high 
type. The three FPC men charged with 
this work are William S. Youngman, 
the general counsel; George H. Buck, 
the engineer in charge of power sup- 
ply; and Walter E. Caine, commission 
rate expert. : 

The utilities are fortunate in the se- 
lection of these men, in the creation of 
the OPM unit. Secretary of Interior 
Harold L. Ickes, given the job of co- 
ordinating petroleum supplies and pro- 
duction, waged an intense behind-the- 
scenes fight to take under his jurisdic- 
tion the job of planning and directing 
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production of electric energy. Ickes’ 
argument, according to authentic re- 
ports, was that oil, power, and coal nat- 
urally dovetailed with each other as 
sources of manufacturing energy; that 
the job of planning for one entailed 
consideration of all the others ; and that 
management of oil naturally fitted into 
the management of power and coal 
supplies. According to reports, Ickes 
almost won his argument until OPM 
stepped in and established its power 
unit. 


poner Krug and the FPC commit- 
tee have a thorough knowledge 
of utility problems, Ickes’ knowledge 
of the power industry can at best be 
said to be elementary, gained primarily 
from debating the public versus private 
power issue, and from the public power 
work of the Federal Bureau of Recla- 
mation in his department. This would 
hardly equip an official for wrestling 
with a problem of the magnitude that 
marks the job of planning for adequate 
supplies of power to keep national de- 
fense industries humming. 

The establishment of the OPM 
power unit in no way implies any lack 
of confidence in the ability of the utili- 
ties to do their defense job, or any 
criticism of their performance to date. 
The utilities have been carrying out ex- 
pansion programs that put off the pinch 
for power until long after the pinch had 
been felt in many other fields. Even 
now the existing supplies of power are 
fairly adequate to handle the produc- 
tion for defense at its current level, and 
that level is many times higher than 
a year ago. It is the future which has 
aroused official worries. 

Production for defense has in- 
creased rapidly, and the defense pro- 
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gram has been doubled and redoubled 
—this vast expansion serving to create 
the impending lack of electric energy. 
It is no small accomplishment for the 
utilities to have been able to carry the 
constantly expanding load up to the 
present. 

Virtually every industrial plant in 
America that contributes even remote- 
ly to defense has stepped up its opera- 
tions to a 24-hour, 3-shift day; hun- 
dreds of them have expanded to a point 
that staggers the imagination—the air- 
craft plants, for example; some 800 
huge new plants have been put into op- 
eration or are being built. The load on 
the nation’s utilities has been expanded 
commensurately. 


Bion the utilities have been able to 
meet every requirement up to date 
speaks volumes for their private ac- 
complishments. Vast amounts of gov- 
ernment funds have been loaned to 
other industries cooperating in the na- 
tional defense program; plants have 
been built with government capital and 
leased out for private operation; and 
other emergency remedies adopted long 
before it was found necessary to take 
government action to accelerate or ex- 
pand the efforts of the utilities. 
Because it has become apparent that 
a shortage of power probably impends 
in 1942, 1943, and 1944, the govern- 
ment is taking the leadership through 
OPM and the FPC to insure that 
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power will be available. By that time, 
in 1943, the government’s expenditures 
for defense are expected to amount to 
the staggering sum of $3,000,000,000 
per month. The industrial machine will 
be whirling at solar speed, turning out 
weapons. 

As one small, but important ex- 
ample: ‘YVhe nation now produces some 
700,000,000 pounds of aluminum per 
year, and the production of aluminum 
requires great supplies of power. This 
is to be increased to 1,600,000,000 
pounds per year, and government plans 
are now formulating for the construc- 
tion of eight big new aluminum plants. 

This being the situation, the power 
industry itself could not reasonably be 
expected to provide from its own funds 
the gigantic expansion that will be re- 
quired. Nor could it be expected, op- 
erating individually, to correlate the 
effort so that the expansion will fit ac- 
curately the increase of defense pro- 
duction, supplying exactly the power 
needed in precisely those areas in which 
the need will arise. 


ere the Office of Production 
Management has the production 
charts and plans, the picture of where 
production will boom and power will be 
required. There can be no haphazard 
guesses, or lack of planning and cor- 
relation in a program of this magnitude 
and importance. The program cannot 
break down anywhere along the line. 


duction Management carries with it the assurance for the 


q “THE creation of a special power unit in the Office of Pro- 


utilities that their problems will be given official study and 
consideration, their needs met in so far as they can be within 
the framework of the national defense production schedules.” 
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Consequently, the Federal Power 
Commission is attacking the problem 
from several angles, and the utilities 
have assured the government of their 
cooperation. 

The industrial East and Southeast 
have experienced a current, but not 
critical, shortage of power. This has 
been due to drought which seriously 
lowered the existing storage of water 
for hydroelectric power. The FPC 
acted to meet what it termed to be an 
actual emergency in this area. 

First, the FPC recommended that 
the use of electrical energy be cur- 
tailed by the utilities, individuals, and 
municipalities throughout North and 
South Carolina, Virginia, Georgia, 
Alabama, Mississippi, Florida, and 
Tennessee. In Georgia and Alabama, 
users of electrical energy voluntarily 
agreed to reduce their consumption of 
energy by 33 per cent in order to make 
available a larger supply of power for 
defense production. 

Second, the commission established 
three power pools and ordered utilities 
to establish interconnections that will 
result in creation of what amounts to a 
vast grid system not unlike the English 
power grid, tapping power-generating 
facilities from Texas to the District of 
Columbia, and from Florida to II- 
linois. This huge power pool the com- 
mission described as “the greatest co- 
Operative effort ever entered into to al- 
leviate a power emergency.” Thus, 
where the utilities of one state may be 
overburdened, where they have dipped 
to the bottom of their reserve energy 
and still are unable to meet the require- 
ments despite any voluntary or en- 
forced savings in nondefense usage of 
power, energy will be siphoned in from 
the utilities of another state which may 
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not be so hard pressed for their output, 

Mr. Krug has estimated that in this 
manner 1,000,000 kilowatts of energy, 
a temporary supply, has been dug up to 
accelerate the production of aluminum, 


uT these measures do not solve the 

entire problem. . Nor will these 

measures, coupled with President 
Roosevelt’s plan for national daylight 
saving to conserve electrical energy 
provide an adequate solution. 

The increasing demand for power 
shows that. The TVA power require- 
ments were up 30 per cent in May, over 
the same month last year, and in other 
cases the demands on utilities have been 
of even greater magnitude. 

Interconnections, pools, saving pro- 
grams will not meet the emergency; 
they will not add the facilities to gen- 
erate some 11,000,000 kilowatts that 
must be added to the current capacity 
if the full requirements of the national 
defense program are to be met on an 
adequate scale. The only solution, ac- 
cording to Mr. Krug, is in the con- 
struction of more generating capacity. 

The Federal Power Commission has 
presented such a program to President 
Roosevelt, and his formal approval is 
expected. The program will extend over 
five years, and, briefly, is as follows: 

1. The Federal government will as- 
sume responsibility for ordering and 
financing the construction of steam and 
hydro turbine generators on a scale 
that will keep the manufacturers op- 
erating at full capacity over the next 
five years—about 2,500,000 kilowatts 
of steam and 1,000,000 kilowatts of 
hydro generating units per year. 

2. The financing of these orders will 
be undertaken through the Reconstruc- 
tion Finance Corporation; and both 
private and public utilities, according 
to present plans, will be given oppor- 
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Utilities Have Done a Good Job to Date 


ah HE establishment of the OPM power unit in no way im- 

plies any lack of confidence in the ability of the utilities 

to do thetr defense job, or any criticism of their performance to 

date. The utilities have been carrying out expansion programs 

that put off the pinch for power until long after the pinch had 
been felt in many other fields.” 





tunity to lease or buy generating units 
as they require them. 

3. The government, through the 
TVA, the Bureau of Reclamation, and 
Army Engineers, will construct reser- 
voirs and install approximately 1,000,- 
000 kilowatts of hydro generating 
units a year. 

4. All phases of the program will be 
carried out under the general supervi- 
sion of the FPC, subject to the 
OPM’s general direction in accord- 
ance with defense production. 


TS FPC estimates that probably 
$200,000,000 per year will be re- 
quired to keep the production of gen- 
erating units at full capacity, another 
$100,000,000 a year for steam stations 
(expecting this to come from private 
sources), and finally $170,000,000 a 
year from government funds for the 
development of hydro projects. 

This is an ambitious program. Even 
when it is operating, according to FPC 
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experts, it will be necessary to effect a 
30 per cent displacement of the normal 
loads of the utilities, in order to supply 
the 20,000,000 kilowatts the experts 
believe will be necessary for defense 
production at the peak effort. 

What does all this mean? It means 
several things, all highly important to 
the utilities. 

It means that they will not be called 
upon to attempt a staggering task on 
their own. They will have financial and 
expert help from the government. 

It means that they will not be starved 
for equipment. If they need a genera- 
tor, it is not going to be snatched away 
from them and given elsewhere under 
the priorities system. If they need 
cables, they will get them. The same 
goes for other equipment. 

It means that they will have a gov- 
ernment agency to which they can take 
their problems, assured in advance that 
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they will get a sympathetic hearing. 

It means that they will not be re- 
quired to work “in the dark” in trying 
to do their part of the national defense 
job. Through the power unit, they can 
get from OPM accurate estimates of 
the national defense production their 
localities and industries will be ex- 
pected to turn out in the future, and 
be able to gauge their own efforts ac- 
cordingly. 

It means that they can take up with 
OPM and the FPC any financial or op- 
erating problems, and work them out 
to the best advantage of the defense 
effort. 

It means that if a sudden emergency 
load is thrust upon them, beyond their 
capacity to provide energy, through 
this government agency they can ob- 
tain reserve power from other systems, 
help as it were in meeting the emer- 
gency. 


ig hgiteternewail when utilities are 
straining every effort and codp- 
erating to the hilt in meeting the power 
emergency, it is only reasonable that 
the public should want to cooperate in 
solving the national defense power 
shortage. But codperation, to be ef- 
fective if not actually wasteful and 
harmful, must be intelligent. Recently 
(on August 2nd) the consumer divi- 
sion of the Office of Price Adminis- 
tration and Civilian Supply issued an 
appeal for conservation of power in 
the home, listing ten ways to save elec- 
tricity. 

These ten suggestions advocated 
sparing use of lights, basement lights, 
electric stoves, other electrical appli- 


ances, careful regulation of water heat- 
ers and refrigerators, and meticulous 
care of all electrical equipment so as to 
obtain the maximum efficient perform- 
ance. 

That, however, does not meet the 
problem. The problem of power is one 
of loads. The peak loads of the par- 
ticular utility are the controlling factor, 

If a local utility has a slack demand 
for power at 11 a. m., it will not aid 
the national defense to keep such a 
short-time appliance as a toaster turned 
off at that hour, or a washing machine 
silent, or a radio. The problem is ac- 
tually one of timing the mass use of 
power so as to avoid interference as 
much as possible with the national de- 
fense plant operations. 

Complete control of mass use of 
power along lines that would make ci- 
villian consumption “mesh” exactly 
with industrial demands would take 
Gestapo methods. It wouldn’t be prac- 
tical. But some good undoubtedly can 
be done if there is intelligent supervi- 
sion and if there is local necessity for it. 

Where there is need for intelligent 
public codperation with the national de- 
fense, local utilities are in the best po- 
sition to give advice. Utility compa- 
nies are cooperating with the govern- 
ment. ' 

They know that if the pinch for 
power should become critical, govern- 
ment is fully ready to see that we save 
electrical energy. For the realization 
has come that without an adequate sup- 
ply of power for national defense, 
there will be a wholly inadequate sup- 
ply of defense material when and if 
the supreme emergency arises. 
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The Arkansas Valley Authority 


Part III. 


The Power Question 


(In Parts I and II the author has shown a need for water control on 

the four rivers in the AVA region; has discussed the scientific approach 

to the problem which comprises extensive watershed treatment supple- 

mented by headwater reservoirs, levees, and channel clearance of the 

lower reaches of the rivers; has analyzed the various AVA proposals, 

the work under way in the region, and the economic status and resources 
of the region.) 


By H. W. BLALOCK 
FORMER MEMBER, ARKANSAS DEPARTMENT OF PUBLIC UTILITIES 


HE best available information 
relative to power requirements 
and supply in the region is con- 
tained in a current monthly survey pub- 
lished by the Federal Power Commis- 
sion. The information used by the 
Federal Power Commission in these 
reports is supplied by the companies 
themselves. These reports divide the 
United States into forty-eight areas 
which are based upon markets served 
by integrated power companies. By 
combining seven of these areas, Nos. 
25, 32, 33, 34, 36, 37, and 39, practi- 
cally all of the area to be served by the 
proposed AVA is included. Some area 
outside of the AVA region is also in- 
cluded but that is of little consequence 
since electric power knows no regional 
bounds. 
These reports indicate that there are 
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1,582,000 kilowatts of installed capaci- 
ty, of which 1,559,000 kilowatts can 
be termed dependable capacity. After 
allowing for reserve capacity there re- 
main 1,324,000 kilowatts of assured 
capacity. The net assured capacity is 
the dependable capacity plus net firm 
purchases minus required reserves. It is 
the capacity which should be related to 
probable future loads in order to de- 
termine the adequacy of available elec- 
tric supply facilities. The combined 
annual peak demands on the various 
utility systems of the area in 1940 were 
1,212,000 kilowatts. In other words, 
this means that the electric systems of 
the region were barely able to take care 
of their peak loads without encroach- 
ing upon the necessary reserves. The 
Federal Power Commission’s report 
estimates that the net assured capacity 
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to serve the annual peak loads in this 
region at the end of the year 1942 will 
be 1,474,000 kilowatts. This capacity 
is based upon existing facilities and 
commitments for future installation, 
including firm power contracts. The 
estimated peak load for the year 1942, 
provided the defense program proceeds 
according to present plans, will be 1,- 
523,000 kilowatts. In other words, if 
the power systems in the region were 
fully integrated, which they are not, 
there would be an over-all shortage of 
50,000 kilowatts which must be sup- 
plied out of reserves. If the tempo of 
the defense program increases or if the 
region gets a normal part of necessary 
defense industries, the shortage of 
power in the region will be more acute. 


HE Federal Power Commission 
study [Table II] indicates that 
certain areas within the region will have 


a shortage of power in the very near 
future. These areas are Area 25, which 
comprises a large part of Arkansas, 
Louisiana, and Mississippi; Area 36, 
which comprises the western part of 
Texas and Oklahoma; and Area 37, 
which comprises central and north 
Texas and parts of Oklahoma, Arkan- 
sas, and Louisiana. This study indi- 
cates that there is not a surplus of 
power at the present time in the AVA 
region and also indicates that there is 
an increasing need for large blocks of 
power such as could be furnished by 
the power program of the AVA electric 
projects. 

A study of the electric rates in the 
region indicates that there is a large 
power market that has not as yet been 
tapped because the rates are not at pres- 
ent low enough to attract that power 
market. Table III (page 347) indicates 


that the cost of 100 kilowatt hours for 
residential service is $2.50 in Chat- 
tanooga, a TVA town. The cost of the 
same amount of service in similar cities 
of the AVA region ranges from $3.80 
in Denver to $4.23 in Wichita. In Chat- 
tanooga 1,500 kilowatt hours of elec- 
tric energy served with a 12-kilowatt 
demand for commercial light service 
costs $27.50 per month. The cost of the 
same type of service ranges from 
$46.25 in Dallas to $70.75 in Little 
Rock. In Chattanooga 6,000 kilowatts 
served on a 30-kilowatt demand for 
commercial service costs $90 a month. 
The same service in the AVA region 
costs from $130.50 in Amarillo to 
$180.60 in Fort Worth. 

Reduction in the cost of electric serv- 
ice in the AVA region to the TVA 
rates would materially increase the 
power demands placed upon the electric 
facilities presently installed in the re- 
gion. It is very doubtful that those fa- 
cilities could take care of the increased 
load that would be incurred by such re- 
duction in the electric rates. 


HAT would happen to the private 

utility companies operating in the 
region if the AVA was created? As 
soon as the AVA established its yard- 
stick rates the private utilities would, 
of necessity, have to reduce their rates 
to something comparable to the yard- 
stick rates, particularly where the AVA 
had power available. Their next step 
would be to put on sales promotional 
campaigns to increase their volume of 
sales to hold up their gross and net in- 
come. That was the procedure followed 
in the TVA region. The people would 
immediately enjoy a widespread reduc- 
tion in rates and begin to enjoy the full 
benefits of electricity. The private com- 
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panies, no doubt, would suffer a decline 
in net revenue for a year or two, but 
after that their net position would im- 
prove if the experience in the TVA re- 
gion should be duplicated. Values of 
utility securities would decline and fi- 
nancing new outlays would be more 
difficult for the private utilities. The 
people would not suffer for want of 
power because the AVA _ would, 
through its program, supply the added 
power needed. In the long run the in- 
creased wealth and income created by 
the attraction of industry, the strength- 
ening of agriculture, would make for a 
more abundant life for everybody, in- 
cluding the private utilities. 


States’ Rights and the AVA 


HE issue of states’ rights versus 

Federal domination has_ been 
raised, particularly by people in Colo- 
rado representing the interests of irri- 
gation in the upper Arkansas river area. 
A regional meeting was called by Gov- 
ernor Ralph Carr of Colorado. This 
meeting was attended by western gov- 
ernors and water specialists and was 


Total 
Installed 
Capacity 

in Kw. 
343,087 


Area No. 


1,582,193 


held in Denver on Friday, February 
7th. As a result of this meeting, seven 
objections to the Ellis-Miller-Caraway 
AVA proposal were set forth, as fol- 
lows: 


1. The AVA bill provides for ex- 
clusive Federal control of the plan- 
ning, constructing, and operation. 

. It prevents states from entering 
into compacts without consent of the 
authority. 

3. It appears to subject judicial 
water rights’ controversies to the 
courts where the principal office of the 
authority may be located. 

4. It empowers the proposed au- 
thority to investigate, construct, and 
operate projects without regard to 
other agencies of the Federal govern- 
ment. 

5. It empowers the authority to issue 
bonds for many purposes. 

6. It vacates certain authorizations 
already made by the Congress. 

7. It is based on the principle that 
the authority shall control navigation, 
development of power, and control of 
floods, thereby subordinating irriga- 
tion development. 


HE committee recommended to the 
western Congressmen that they 
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TABLE II 


Net Assured 
Estimated Capacity to 
Peak Serve 
Demand Annual Peak 
for 1942 Loads End 
Kw.* 1942 Kw.** 
360,000 308,500 
150,000 
250,000 
125,000 
72,000 
520,000 
46,000 


1,523,000 1,473,676 


* Requirements which should be provided for on the assumption that the 
already authorized defense program proceeds according to present plans. 
** Based on existing facilities and commitments for future installation, 


including firm power contracts. 
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oppose this measure and all similar 
measures; that appropriate steps be 
taken to codrdinate activities of exist- 
ing Federal agencies; that Congress 
consider an amendment to the National 
Reclamation Act of 1902 so it may 
function outside the western area; and 
that all Federal legislation relating to 
the control, regulation, and utilization 
of water in the interstate river basins 
should recognize the principles of equi- 
table codperation between Federal and 
state governments. 

It is not known to the author that 
public opinion has crystallized in Colo- 
rado relative to the AVA bill. It is rea- 
sonable to presume that Senator John- 
son’s substitute bill, previously dis- 
cussed, meets the objections of the irri- 
gation interests to the original proposal. 
If this presumption is correct, it is like- 
ly that the interests in the upper Ar- 
kansas river basin can be satisfied by a 


compromise bill, after full hearings are 
had before the House and Senate com- 
mittees. 


According to information obtained 
from the U. S. Engineers, the Arkansas 
river has the characteristics of two riv- 
ers. These engineers state that the 
waters of the upper Arkansas river 
basin west of the one-hundredth merid- 
ian, or thereabouts, never reach the 
lower part of the river. These waters 
are used entirely for irrigation in that 
region. The principal tributaries of the 
Arkansas river, both on the north and 
the south sides, flow into the Arkansas 
river east of the one-hundredth merid- 
ian. It is reasonable to assume that 
control of floods, stabilization of 
stream flow, and proper utilization of 
the waters in the lower basin are not 
dependent upon the waters of the upper 
Arkansas river basin. 
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r has been contended by some of the 

spokesmen for the irrigation region 
that under the AVA some of their 
water now used for irrigation purposes 
would be diverted into the lower river 
basin for navigation purposes. The po- 
sition of the Federal government in this 
matter has been well stated by Con- 
gressman Clyde T. Ellis of Arkansas, 
one of the authors of the original AVA 
proposal, in a speech broadcast Mon- 
day, March 17, 1941. His remarks 
were as follows: 


The water rights of many western states 
are older than the states themselves. Water 
rights are property rights, and the due 
process clause of the Constitution specifi- 
cally guarantees that no person shall be de- 
prived of his property “without due process 
of law.” 

Alarmists have alleged that the waters of 
the upper Arkansas are desired by the peo- 
ple of the lower Arkansas for power and 
navigation. The answer is implicit in geog- 
raphy. If water were needed in the lower 
Arkansas for these purposes, it would be 
needed most in the dry season and in the 
dry season the Arkansas river is practically 
dry a few hundred miles east of Colorado. 

There are no suitable power sites on the 
main stem of the flat, meandering Arkansas, 
and the tributaries of the lower Arkansas, 
properly controlled, would furnish sufficient 
water, if that were the only problem, for 
navigation to Tulsa, Oklahoma, or above. 

President Roosevelt, in several confer- 
ences on this measure, has made it plain to 
western congressional leaders that every 
water right will be fully protected and they 
have been requested to write their own ticket 
on irrigation. Not a drop of water that is 
needed for irrigation in the upper valleys 
should ever be permitted to waste itself 
down the rivers to the sea. Water is life to 
the upper valleys but it is death to the lower 
valleys. 


Hew much can be said in fairness 
to all people of the region, that the 
question of controlled development and 
utilization of these rivers is a national 
question and well beyond the powers of 
the states to accomplish the task. In the 
first place, the states are not financially 
able to undertake the huge expenditures 
that are necessary for the development. 
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AVA As Part of Defense 


ae HE AV A [Arkansas Valley Authority] can be considered 
...asa part of total defense because defense does not stop 
with tanks, ships, guns, and airplanes. To be sure these front line 
implements of war should take priority over all other defense. De- 
fense includes every phase of our national life—military, political, 
social, and economic. We may not see ‘peace in our time’ unless we 
utilize efficiently every resource that we have.” 





In the second place, the states cannot 
solve the problem working independ- 
ently. Regardless of the willingness 
or ability of the state of Arkansas to 
spend any sum of money on the Arkan- 
sas river, she could not solve the flood 
problem on the Arkansas because the 
control of the Arkansas river depends 
upon construction on the headwaters in 
Oklahoma and other states. 
Practically, it is impossible to work 
out compacts between the various states 
involved. It is difficult enough to get 
two states to enter into a compact, much 
less the eight states that are involved in 
this development, and if compact agree- 
ments could be worked out, certainly 
some of the states would not be able to 
participate in financing the necessary 
projects. Solution of the problem by 
compact is simply “not in the cards.” 
If solution of the problem were possible 
by state compacts, I am still of the opin- 


ion that it is a national problem and 
should be solved by a Federal agency. 


The Tax Situation 


r will be contended by many, particu- 
larly the power companies, that the 
passage of the AVA bill will bring 
about a great loss of tax revenue to the 
various states, counties, municipalities, 
and local school districts. Both of the 
AVA proposals provide that the au- 
thority shall pay each year 5 per cent of 
the gross proceeds derived from the 
sale of power and water to the states 
in which the corporation carries on its 
operations. This payment is in lieu of 
taxes on the property which it builds 
or acquires. The payment each year 
shall be apportioned among the states 
on the basis of the percentage of the 
value of property within each state. It 
will be pointed out by the adversaries 
of the bill that the little red schoolhouse 
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on the hill will have to close its doors, 
institutions for the aged and blind, and 
the poor and the needy, will no longer 
be able to operate; that old-age pen- 
sions will decline ; municipalities will be 
embarrassed financially ; and, in gener- 
al, public finances will suffer a real 
calamity. 

It is true that many tax problems and 
readjustments will have to be faced by 
local people and the authority. In some 
counties the most productive property 
will be covered by reservoirs. A real 
problem of maintaining county govern- 
ment and schools will naturally follow. 
Municipalities will acquire privately 
owned electric properties and reduce 
the taxable revenue of the municipality 
unless adjustments are made. These 
problems will continue to arise but they 
can and will be solved in the course 
of time. 


_— we look at the project in a 
true perspective, these immediate 
local tax problems fade into insignifi- 
cance. The whole purpose of the au- 
thority is to increase the wealth and in- 
come of the region. Within a genera- 
tion after its creation agriculture will 
be on a new footing. This waste of soil, 
the abandonment of farms, the destruc- 
tion and loss by floods, idleness of land 
due to lack of irrigation or drainage, 
will be ended. With a prosperous, stable 
agriculture the tax base and tax rev- 
enues will be materially increased. The 
abundance of cheap power in the re- 
gion will make possible an industrial- 
ization program that will add millions 
of dollars in new industrial plants, will 
put thousands of laborers to work, and 
will increase the industrial income of 
the region many times over what it is 
at the present time. 
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It is not unreasonable to believe that 
the wealth and income of the region 
will be increased within a generation 
to the point where the tax revenues will 
be increased many fold over what they 
are at the present without any change 
in the taxable rates. Certainly we 
should not let our eyes be blinded by 
temporary adjustments that must be 
made to take care of local tax situations 
when such a long-run possibility lies 
before us. 


Beng: has been much criticism of 
the TVA yardstick for power 
rates. It was claimed at first that TVA 
could not sell power at its published 
rates and then it was charged that the 
allocation of costs to power was not 
correct. More recently it is dismissed 
with the idea that the Federal govern- 
ment can do those things which private 
industry cannot. 

The AVA has the same general pro- 
visions relative to the yardstick of pow- 
er rates. The bill provides that the 
board shall make thorough investiga- 
tion of the cost or value of each dam or 
steam plant for the purpose of allocat- 
ing such cost among the various pur- 
poses served by the improvement, such 
as navigation, flood control, irrigation, 
power development, and other types of 
development. It provides that costs of 
facilities having a value for one pur- 
pose shall be allocated to that purpose. 
Costs of facilities having a joint use 
shall be equitably allocated among such 
purposes, as the board may determine 
necessary. 

The board shall file its cost study by 
January 1, 1945, with Congress, show- 
ing the allocation of costs. Based upon 
these costs the board shall keep com- 
plete accounts of its costs of generation, 
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transmission, and distribution of elec- 
tric energy, according to the uniform 
system of accounts prescribed by the 
Federal Power Commission. In this 
way it is believed that the true cost of 
producing and distributing electric 
power will be made available to the 
public and will be a yardstick for com- 
parison with private electric rates. 


i allocation of cost is a technical 
accounting problem and will be 
subject to criticisms or differences of 
opinion by persons competent to have 
such opinions. 

The methods followed by the TVA 
have been criticized and no doubt 
the methods followed by the AVA 
will be subject to the same criticism. 
The usual claim is that too little costs 
are allocated to power or not enough 
costs to the other multiple purposes of 
the projects. Only time will prove or 
disprove the methods that have been 
or may be used. 


7 


Should the AVA Bill Be Passed 
And When? 


Wo important questions remain. 

Should the AVA bill be passed and 
should it be passed now? The passage 
of the AVA bill would concentrate in 
one Federal agency or corporation the 
work that is now being done by numer- 
ous Federal agencies. It is reasonable 
to assume that these agencies would not 
like to give up their prerogatives in this 
work. For example, the U. S. Engi- 
neers have made a great many studies 
of these streams and have many dam 
and reservoir projects under way. It is 
assumed the President would transfer 
these projects to the AVA and plans 
for work in the future would be made 
by the technical staff of the AVA. Just 
what the work of the U. S. Engineers 
in the region would be in the future is 
not clear. It is assumed that most of 
their work in the region would be taken 
over by the AVA. Why replace the 
U.S. Engineers with the AVA? But 


TABLE III 


Cost 100 Kw. 
Hr. per 
Month Resi- 
dential Serv- 
ice Monthly 


Rank among 
212 Cities for 
100 Kw. Hr. 
Residential 
Service 


Cities 


AVA Region 
$3.80 
3.92 
3.96 

Shreveport j 

Oklahoma City .. 

Little Rock 

Amarillo 

Tulsa 


Outside AVA 

(Lowest Residential) 
Tacoma* 
Chattanooga** 
Cincinnati 


* Municipally owned. 
** TVA power supplied. 


Cost of 1,500 
Kw. Hr., 12 
Kw. Demand 
Commercial 
Light Serv- 
ice Monthly 


Cost of 6,000 


Kw. Hr., 30 
Kw. Demand 
Commercial 
Power Serv- 
tce Monthly 


$138.00 
147.39 
180.60 
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who will administer the projects after 
completion? Who will operate the 
power plants, the irrigation projects, 
locks, and dams, etc. ? This would be a 
new field for the U.S. Engineers. Con- 
gress has not yet established a power 
policy, so the question of who will 
operate the projects is still a matter 
to be determined by Congress. 

The work of the Department of Ag- 
riculture under the Flood Control Act 
of 1936 is restricted to watershed treat- 
ment, to prevent soil erosion and exces- 
sive run-off. There are several agencies 
of this department doing very fine 
work. The Soil Conservation Service is 
engaged in upstream flood-control 
work, reforestation, individual farm 
soil erosion control practices, and spe- 
cial soil erosion control projects that 
directly aid flood control. The CCC, the 
AAA, the FSA, the Forest Service, 
and other Federal agencies are also en- 


gaged in action programs on the land 
that aid in conservation and flood con- 
trol. 


HE Department of the Interior, on 
public lands under its administra- 
tion, is engaged in conservation work. 
In addition to the Federal agencies 
there are state and local agencies 
engaged in similar work. The colleges 
of agriculture with their experiment 
stations and extension workers are en- 
gaged in educational programs that 
contribute much to a general under- 
standing of conservation needs. 
Would the AVA take the place of all 
these agencies or would it be an agency 
that would integrate the work that is 
now being done by a number of forces? 
It is not quite clear just what the func- 
tion of these existing agencies of the 
Federal government would be in a re- 


SEPT. 11, 1941 


gional AVA plan. The AVA would 
cut through and cut across their work, 
It is inconceivable that the AVA would 
supplant these agencies. The proposed 
bill provides for complete codperation 
between them and the AVA. It might 
be claimed that the AVA could domi- 
nate the work of these agencies. I hard- 
ly think that will follow. I am convinced 
that there is a great need for an agency 
such as the AVA to work with these 
existing agencies, to integrate and co- 
Ordinate the work for efficiency, and to 
achieve the over-all results desired, 


omens will arise. Jealousy and 
personal pride are still human at- 
tributes. It will be the task of those re- 
sponsible for the AVA program to es- 
tablish policies that will accomplish the 
desired goal, to cooperate with all other 
agencies engaged in similar work to the 
fullest extent, and to work closely with 
the people of the region. 

Secondly, it can be contended that the 
AVA is sound in principle but due to 
the national emergency it should be 
shelved until the emergency is passed. 
The President has indicated that he is 
anxious to have a backlog of projects 
ready to begin, to take up the slack when 
the emergency is passed. Unless the 
emergency is prolonged beyond present 
expectations it will be necessary for 
Congress to pass the AVA bill this year 
so that its projects can be ready. If the 
bill is passed during the next twelve 
months and the AVA is set up July 1, 
1942, it would be October 15, 1943, be- 
fore it could get organized and make 
sufficient studies to submit its first plan 
for projects to be begun in the fiscal 


year beginning July, 1944. Such proj- 


ects as are now under construction or 
completed could be assigned to it when 
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it had sufficient organization to assume 
the responsibility. If at July 1, 1944, 
the emergency is still with us, the proj- 
ects could wait for the passing of the 
emergency. This would give added time 
for continued study for the proper de- 
velopment of the region. 


I’ is also quite likely that the emer- 
gency may continue much longer 
than we now anticipate due to a quick 
peace in Europe or our involvement. If 
so, we may need very badly the electric 
power plants that could be built by the 
AVA. 

The AVA can be considered also as 
apart of total defense because defense 
does not stop with tanks, ships, guns, 
and airplanes. To be sure these front- 
line implements of war should take pri- 
ority over all other defense. Defense in- 
cludes every phase of our national life 
—military, political, social, and eco- 
nomic. We may not see “peace in our 
time” unless we utilize efficiently every 
resource that we have. If we allow our 


resources to be wasted, our people will 
become impoverished and helpless. Our 
ability to arm ourselves externally with 
military power lies within us. To with- 
stand a long period of military prepara- 
tion for the waging of a war of free- 
dom will require a strong internal 
economy. It is desirable that the eco- 
nomically weak sections of the country 
be strengthened in order that the whole 
might be strong. 

With the AVA strengthening the 
economic and social fortifications of 
this large section of the country, it will 
be in a better position to pay a larger 
share of the costs of national defense. 
The social and economic fabric of the 
country must be strengthened to with- 
stand the repercussions which must in- 
evitably follow. The AVA will bea def- 
inite step in this direction. It should be 
remembered that the “Grapes of 
Wrath” people add nothing to the eco- 
nomic or social stability of a country 
either in time of emergency or after it 
passes. 





Totalitarian versus Democratic Engineering 


ae | 


AM proud of the fact that the largest, the most costly 
structure ever built by man is on the American continent 


—the Grand Coulee dam; I am proud that the greatest bridge 
ever thrown across a barrier in all the centuries of bridge build- 
ing is an American accomplishment—the span from San Fran- 
cisco to Oakland City. Much is made of the draining of the 
Pontian marshes near Rome as evidence of the superior effi- 
ciency of another system. Fine as is that accomplishment, the 
land reclamation jobs of our democracy, this ‘decadent, senile 
democracy, make that seem puny in comparison. The Pontian 
marshes affect 187,000 acres, Central Valley more than ten 
times as much, Grand Coulee more than six times as much. I 
have no apologies to make to anyone that we do things in a big 
way.” 
—Davip E. LILIENTHAL, 
Director, Tennessee Valley Authority. 
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Wire and Wireless 
Communication 


ROPOSED intrastate telephone rate re- 

ductions which would save $64,500 
to $125,000 a year for subscribers were 
discussed by members of the Arkansas 
Department of Public Utilities and tele- 
phone company representatives last 
month, 

Reductions conforming to interstate 
reductions ordered by the Federal Com- 
munications Commission would effect a 
saving of $112,500 for Southwestern 
Bell Telephone Company subscribers 
and $12,500 for independent companies’ 
subscribers, Chairman Ben E. Carter 
said. 

‘eo ee 


Nee of three Federal conciliators 
in Washington on August 22nd 
reviewed the recent dispute between the 
Association of Communications Equip- 
ment Workers (independent) in an ef- 
fort to eliminate the threatened national 
strike of telephone installation men. As a 
result, an agreement was reached on Au- 
gust 27th whereby the union gained a 6- 
cents-an-hour wage increase and the right 
to bargain for its members. The union 
waived its demand for job security of its 
members. 


*x* * * * 


MPLOYEES of the American-owned 
Mexican Telegraph & Telephone 
Company went on strike at noon August 
21st, paralyzing half of Mexico’s tele- 
phone service. Last-minute pleas from 
the Federal Labor Board failed to pre- 


vent the walkout. The workers were said 
to be seeking a new contract with in- 
creased wages. 

The strike affected 1,500 employees of 
the company, who were supported by the 
Federation of Electrical Workers. The 
employees demanded wage increases of 
from 25 to 35 per cent on the basis of 
recent toll increases approved by the 
government. The company maintained 
that employees were not entitled to in- 
creases until expiration of their present 
contract in March, 1942, 

Although the strike seriously crippled 
Mexico’s telephone service, it did not 
paralyze it entirely, as it did not extend 
immediately to the Ericsson Telephone 
Company, which is Swedish-controlled. 


* * * 


ARLY in September the FCC was 
EK scheduled to release its require- 
ments for Continuing Property Record 
Accounting under the Uniform System 
of Accounts for Telephone Companies. 
The matter had been under joint deliber- 
ation for over two years by the FCC and 
the accounting committee of the National 
Association of Railroad and Utilities 
Commissioners, Preliminary drafts had 
been submitted to the Bell system and the 
United States Independent Telephone 
Association for their comments. 

An attempt by the independent indus- 
try to obtain a classification which would 
distinguish between large and small 
Class A and B telephone companies, ex- 
empting the smaller corhpanies from the 


SEPT. 11, 1941 350 





ee ee ee ee ol 


WIRE AND WIRELESS COMMUNICATION 


burden of detailed accounting, was ap- 
parently unavailing. 
x Ok * Ok 


OLLOWING congressional action ex- 

tending the training period of draf- 
tees to two and one-half years, the New 
York Telephone Company has revised 
its benefit insurance policies with respect 
to these men to cover the entire thirty 
months of statutory conscription. Ac- 
cording to a study made by the Amer- 
ican Management Association, it is ex- 
pected that most leading industrial com- 
panies will continue group insurance for 
their employees called to service, where 
it is already in effect. 


* * * * 


OMMISSIONER Richard J. Beamish of 
the Pennsylvania Public Utility 
Commission is pressing for early action 
on his proposal to have the FCC order 
the Bell system to cut rates for off-peak, 
long-distance calls by soldiers. In a re- 
cent letter to Commissioner Walker of 
the FCC, Commissioner Beamish dis- 
cussed objections that had been raised 
Ly telephone officials (of the AT&T and 
the Pennsylvania Bell Telephone Com- 
pany) to the adoption of’ the Beamish 
proposal. He added that he was unwill- 
ing that there should be further delay 
in the disposition of the matter, stating: 
Brigadier General Alexander B. Surrels 
in his discussion of the need for such re- 
duction made plain the attitude of the War 
Department. He added to my original sug- 
gestion for a period of reduction in off- 
peak toll rates beginning Saturday at one 
o'clock and continuing until midnight Sun- 
day, a further reduction period on week- 
day nights of one hour, from nine to ten 
o'clock. General Surrels’ recommendation 
was clear and explicit. 


Mr. Beamish pointed out that there 
were a considerable number of pay sta- 
tion telephones already installed or pro- 
posed to be installed in such Army en- 


campments as Indiantown, Pennsyl- 
vania, which were not fully utilized dur- 
ing off-peak periods and could easily 
handle any additional traffic that would 
be attracted by the cut rate. For the same 
treason the Pennsylvania regulator did 
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not think that there would be any diffi- 
culty about new equipment or extensions. 
As to the legal objection based on dis- 
crimination, Commissioner Beamish’s 
letter to Commissioner Walker added: 
I am enclosing herewith copies of dis- 
crimination clauses in the Federal Com- 
munications Act, the Interstate Commerce 
Commission Act, and the Pennsylvania Pub- 
lic Utility Law. American Telephone and 
Telegraph and Bell Telephone practice dis- 
crimination in rates in numerous instances 
without let or hindrance when they give 
special rates to their own employees, to doc- 
tors, to hospitals, to fire companies, and 
to numerous other bodies. The Interstate 
Commerce Commission grants discrimina- 
tory low rates to men in uniform. The 
Pennsylvania Public Utility Commission 
takes discriminatory action every week to 
further national defense. The three laws 
quoted have almost identical words pro- 
hibiting “unreasonable preference” in the 
Pennsylvania law; “unreasonable discrimi- 
nation” in the Federal Communications 
Commission Act; and “unreasonable prefer- 
ance” in the Interstate Commerce Act. Cer- 
tainly a reasonable rate to more than a mil- 
lion and a half men in training for the 
national defense is not an unreasonable dis- 
crimination. 


OMMISSIONER Beamish concluded 

that if prompt action was not forth- 
coming on his proposal by the Bell sys- 
tem and the FCC, he would move for 
action by the Pennsylvania commission 
with respect to intrastate long-distance 
rates during off-peak hours on calls by 
soldiers from camps. 

He also proposed to move for a study 
of Bell system revenues and costs, to file 
a formal complaint with the FCC, and 
even to place the matter before “every 
member of the United States Senate and 
every member of the House of Repre- 
sentatives.” The last-named proposal was 
said to have been the suggestion of 
Chairman Fly of the FCC. 


* * *#K * 


"Seay James L. Fly of the Fed- 
eral Communications Commission 
told the Senate Finance Committee last 
month that it was “very dubious” 
whether a tax on radio station and net- 
work operations should be retained in the 
$3,200,000,000 tax bill. Fly estimated the 
proposed levy would yield about $4,500,- 
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TABLE I 
Ciass A AND CLass B TELEPHONE COMPANIES 


(Class A—Companies having average annual operating revenues exceeding $100,000, 
Class B—Companies having average annual operating revenues exceeding $50,000, 


but not more than $100,000.) 





Comparison between effective state systems of accounts and 
systems governing carriers subject to FCC jurisdiction 
Substantially 
like system with system its 


Coincides with system effective 


January 1, 1937 effective 


January 1, 1937 


(a) (b) 


Uses 
system 
Coincides of 
No system 
own prescribed 


in effect ) 
design 


prior to 
Jan. 1, 1937 
(c) (d) (e) 





California 
Kansas 
Nebraska 
New York 
Virginia 
Washington 


Minnesota 
Missouri 
Montana 
New Jersey 
New Mexico 
North Carolina 
North Dakota 
Ohio? 
Oklahoma 
Oregon 
Pennsylvania 
South Carolina 
South Dakota 
Utah 

(27) (8) 


Alabama 
Colorado 
Connecticut 
District of 
Columbia 
Florida 
Hawaii 
Idaho 
Illinois? 
Indiana 
Kentucky 
Maryland 
Massachusetts 
Michigan 
Total 


Wisconsin 


West Virginia 


Arizona 
Arkansas# 
Louisiana 
Maine5 
Mississippi 
Nevada 

New Hampshire 
Puerto Rico 
Rhode Island5 
Tennessee 
Wyoming5 


Vermont  Georgia® 


(1) (1) (11) 





1 The system is applicable only to Bell system companies but is under consideration for use 


by other companies. 


2 The system is applicable only to companies subject to the jurisdiction of the Federal Com- 
munications Commission, other companies being permitted to continue the use of a system 


prescribed prior to January 1, 1937. 


8 Prescribed prior to issuance of the effective FCC system. 


4 Adoption of FCC system is pending. 


5 Companies report to the state commissions of these states, utilizing FCC annual report 


form. 


Note A—The commissions of two states, Iowa and Texas, have no jurisdiction over 


telephone companies. 


Note B—Delaware has no utilities commission. 


000. The schedule passed by the House 
would levy 5 per cent on income between 
$100,000 and $500,000, 10 per cent be- 
tween $500,000 and $1,000,000, and 15 
per cent above that figure. ; 

Responding to a question from Sen- 
ator James J. Davis, Republican of Penn- 
sylvania, Fly said the levy on radio sta- 
tions might eventually lead to a tax on 
newspaper advertising. He said news- 
papers were receiving a “heavy subsidy” 
from the government by being allowed 
to send papers through the mails at sec- 
ond class rates. 
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The radio industry, he said, already 
is shouldering “burdensome” duties in 
connection with the defense program and 
will be expected to do even more in the 
future. The tax itself, Fly added, would 
touch only a small number of the 256 
stations estimated by the Treasury to be 
subject to it. 

Federal tax collections in the 1941 
fiscal year reached a peace-time record 
of $7,370,108,377. 

John B. Haggerty, president of the 
International Allied Printing Trades As- 
sociation, on August 21st urged a dou- 
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TABLE II 


Crass C TELEPHONE COMPANIES 
(Companies having average annual operating revenues exceeding $25,000 but not 


exceeding $50,000.) 





Comparison between effective state systems of accounts 
and systems governing carriers subject 
to FCC jurisdiction 
Substantially 
like system 
effective 
January 1, 1939 


(b) 


Coincides 
with system 
in effect 
prior to 
January 1, 1939 
(c) 


Coincides 
with system 
effective 
January 1, 1939 


(a) 


Uses 
system 
of 
its 
own 
design 


(d) 


No system 
prescribed 


(e) 





New York Alabama? 
Kansas 
Michigan 
Missouri 
Ohio 
Pennsylvania 
Washington? 


Colorado 
Connecticut! 
Florida 

Idaho 

Indiana 
Massachusetts 
New Jersey? 
North Carolina 
Oklahoma 

South Carolina! 


Total (10) (1) (7) 


California 
Georgia 
Maine 
Maryland 
Minnesota’ 
Nebraska 
Oregon 
South Dakota 
Utah? 
Vermont? 
Wisconsin? 


(11) 


Arizona 
Arkansas 
District of 
Columbia* 
Hawaii* 
Illinois 
Kentucky 
Louisiana 
Mississippi 
Montana 
Nevada 
New Hampshire 
New Mexico 
North Dakota 
Puerto Rico* 
Rhode Island4 
Tennessee 
Virginia 
West Virginia 
Wyoming 
(19) 





1Coincides with FCC system applicable to companies of higher classification. 


2 Adoption of FCC system is pending. 


8 Prescribed prior to issuance of the effective FCC system. 
4No Class C companies located in these jurisdictions. 


Note—The system prescribed by California is an abridgment of the FCC system applicable 


to companies of higher classification. 
See also Notes A and B under Table I. 


e 


bling of the proposed tax on radio broad- 
casting. Mr. Haggerty asserted that 
$20,000,000 a year allowed to advertis- 
ing agencies in extra rebates and dis- 
counts was available for taxes. 

Doubling of the proposed tax, he con- 
tended, would work no hardship on the 
networks or the broadcasters. 


os =e 
ben FCC has prepared a summa- 


tization of responses received from 
state utility commissions (and similar 
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regulatory bodies) to a questionnaire 
relating to uniform systems of accounts 
prescribed by them for the use of tele- 
phone companies, These responses, all 
of which were received on or before 
April 12, 1941, indicate a continuation 
of the trend toward uniformity in the 
accounting requirements prescribed by 
Federal and state authorities. 

Data applicable to Class A and Class 
B companies are summarized in Table 
I and those applicable to Class C com- 
panies are shown in Table II. 
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Financial News 


Utility Earnings Somewhat 
Better Than Anticipated 


T is difficult to appraise the current 
trend of utility earnings because of 

variations in handling tax adjustments. 
Tax accruals sometimes produce star- 
tling results: For example, Public Serv- 
ice of New Jersey, one of the few com- 
panies to publish monthly net earnings, 
reported only $701,120 net income in 
June, a decline of 68 per cent from last 
year, while in July net income amounted 
to $1,285,973, a gain of nearly 8 per 
cent over last year. The unfavorable 
June figures were due to inclusion of a 
retroactive charge of $1,124,765 for the 
first five months, to provide for an an- 
ticipated rise in the normal income tax 
rate from 24 per cent to 30 per cent. 
Based on the June figures, it looks as 
though the increased tax load in 1941 
would cost stockholders about 77 cents 
per share, the total estimated amount 
being equivalent to $2.57 per share. 

On the other hand, a few companies 
which do refunding this year may be able 
to cut down their taxes considerably 
through charge-offs of redemption 
premiums, etc.; for example, last year 
Indianapolis Power & Light reported a 
Federal income tax of only $230,000 as 
compared with $533,472 in 1939. 

Most utility companies have, it is 
thought, included in their June quarter 
figures a retroactive adjustment for the 
March quarter; hence the June quarter 
figures naturally made a bad showing. 
Making allowance for this factor, the 
following summary of available quar- 
terly earnings (amount available for 
common, except where otherwise indi- 
cated) is not too discouraging: 
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and 
Comment 


By OWEN ELY 


Declines from Same Period Last Year: 
American Gas & Electric 
American Water Works 
Boston Edison 
Consolidated Edison 
Consol. Gas of Balt. 
Electric P. & L. (1st pref.) 
Federal Light & Traction 
National Power & Light 
Niagara Hudson 
United Gas Improvement 
Brooklyn Union Gas 
Columbia Gas & Electric 
El Paso Natural Gas 


(a) Quarter ended April. 
(b) Quarter ended May. 


Gains Compared with Same Period Last 
Year: 
Commonwealth Edison 12% 
Commonwealth & Southern (Pfd.)23 
Detroit Edison 11 (a) 
North American Co. 
Southern Cal. Edison 
Lone Star Gas 
Peoples Gas, Light & Coke 
American Tel. & Tel. 
General Telephone 
Western Union 


(a) Gain for twelve months ended July 
(quarterly reports not available but would pre- 
sumably show a larger gain). 

(b) Quarter ended May. 


Excluding the three communications 
companies, all of which are making a 
favorable showing, 7 electric and 
gas companies showed gains as com- 
pared with 13 which reported de- 
clines in earnings. 


HILE the majority of the companies 

have probably “taken their lick- 
ing” on the increase in normal taxes, 
few if any have yet sought to adjust 
earnings for excess profits taxes. But tt 
is quite possible that, if certain prov 
sions of the House tax bill are preserved 
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in the final act, the utilities may find 
themselves confronted with some year- 
end tax additions. In the invested capi- 
tal method, the rate of allowable earn- 
ings (ceiling) is fixed at 8 per cent 
only on the first $5,000,000 and at 7 
per cent thereafter. Moreover, the ex- 
cess profits tax is now to be applied 
against the balance of earnings before 
deduction of the normal tax rather than 
after. A third innovation is that a com- 
pany must pay 10 per cent of the differ- 
ence between the taxable income as fig- 
ured on the average earnings basis, and 
the income as figured by the invested 
capital, (The Senate wants to discard 
this, however. ) 

Because of these possible year-end ad- 
justments as well as the gradually in- 
creasing burden of the 30 per cent nor- 
mal tax and higher costs elsewhere, 
Standard & Poor’s now tentatively esti- 
mates the following trend of utility earn- 
ings (as compiled for about three-quar- 
ters of the industry) : 

12 mos. ended 12/31/41 ....$418,000,000 

12 mos. ended 3/31/41 423,000,000 

12 mos. ended 6/30/41 418,000,000 

12 mos. ended 9/30/41 410,000,000 est. 

12 mos. ended 12/31/41 .... 396,000,000 est. 

Standard’s estimate of a decline of 
about 5 per cent in the year’s net earn- 
ings (which would be larger after al- 
lowances for preferred dividends) com- 
pares with its earlier estimate of a 12 
per cent decline (ForTNIGHTLY, June 
Sth, page 741). 

While hurt by the rising tide of taxes, 
the utilities have been favored by ad- 
ministration efforts to hold down com- 
modity prices. Farm prices have in- 
creased some 30 per cent over the past 
year, but coal is up only about 8 per 
cent, copper about 4 per cent, building 
materials 9 per cent, chemicals 3 per 
cent, oil products 20 per cent, steel 2 per 
cent, paint 5 per cent, cement 1 per cent, 
paper 6 per cent. Thus commodity costs 
for utilities have probably increased 
only about 5 to 10 per cent; taxes are 
probably up about 15-20 per cent ; wages 
possibly 5-10 per cent, During the other 
war price controls were less efficient and 
the trend was somewhat different : Farm 
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prices in July, 1917, were nearly 70 per 
cent over the previous year, while non- 
farm products had gained over 40 per 
cent, bituminous coal having advanced 
160 per cent. (It reached far higher 
levels in 1921.) Unless present trends 
show a remarkable change, the utilities 
seem fairly well protected against the 
severe increases in material costs which 
occurred after our entry into the first 
World War. The greater problem now 
lies in taxes, depreciation rates, and 
other governmental regulations. 


> 


Competitive Bidding Tests 
Get under Way 


FTER a summer recess of some weeks, 
the new issue market is now pre- 
paring for a fall campaign. Last spring’s 
rather inconclusive tests for the new 
competitive bidding system will now be 
augmented by the results of bidding for 
the $30,000,000 Wisconsin Power & 
Light, to be followed by several other 
pending issues. Companies which hope 
to finance during the balance of the year, 
if they can obtain a “green light” from 
the SEC, include Duquesne Light, 
Northern States Power, Florida Power 
& Light, Oklahoma Gas & Electric, Vir- 
ginia Public Service, Public Service of 
New Hampshire, Pacific Gas and Elec- 
tric, and Potomac Edison. Including the 
Wisconsin issue, these refunding opera- 
tions might aggregate some $350,000,000. 
There are several other large issues in 
the background, such as Columbia Gas 
and United Gas, which for the present 
seem stymied by SEC objections. 
Bidding on the Wisconsin Power & 
Light, and on several other issues which 
were to be put up for bids after Labor 
Day, may help determine one point 
ef considerable interest to the utilities— 
whether insurance companies, which 
have been allowed to enter the ranks of 
competitive bidders along with the dis- 
tributing houses, will seek to monopolize 
the available offerings. The insurance 
companies seem very partial to high- 
grade utility bonds, nearly one-quarter 
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of their investments thus far in 1941 
(including open-market purchases) 
having been placed in this class of se- 
curity. Of the two bond issues sold thus 
far by competitive bids, one (New York 
State Electric & Gas) was taken in its 
entirety by an insurance company. 

The utility companies are particularly 
anxious to place their offerings through 
distributing houses, even though a per- 
centage of sales would still go indirectly 
to the institutions, They have their eye 
on some future day when interest rates 
will be much higher than at present, and 
bonds can be bought in the open market 
for sinking fund or other retirement at 
substantial discounts from the original 
sale price, thus helping to offset the fu- 
ture cost of refunding these issues. The 
institutions, on the other hand, will 
doubtless be glad to acquire entire issues, 
which means that there will be no quoted 
market and that they may not have to 
write down the book value of these bonds 
as interest rates advance. 

The recent delays—due to competi- 
tive bidding, SEC investigations, ete.— 
may prove somewhat costly to the utili- 
ties, for the bond market now appears to 
be definitely on the down grade. While 
institutional buyers doubtless have large 
accumulated funds due to the meager- 
ness of recent offerings, as illustrated by 
the oversubscription of the Standard Oil 
of California issues, three or four large 
offerings in as many weeks might easily 
sate the current institutional demand. 

For a long time many authorities have 


Bonds 
$1,250,000 Cities Service 5s 
350,000 Cities Service P. & L. 53s 
2,750,000 American & Foreign Pr. 5s 
Preferred Stocks 
150,000 shs. Electric P. & L. $6 
50,000 shs. 
19,000 shs. Columbia G. & E. $6 
6,000 shs. Arkansas P. & L. $7 
Common Stocks 
24,000 shs. Public Service of N. J. 
11,000 shs. Consolidated Gas of Balt. 


70,000 shs. American Tel. & Tel. ...... 


Total market value, about 
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Commonwealth & Southern $6 
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marveled at the superb control over in- 
terest rates by Washington, but now it 
remains to be seen whether that control 
can remain effective under the stress of 
the defense program. Excess reserves 
are now declining rapidly, we no longer 
have a big inflow of gold, and commercial 
loans continue their rapid advance. The 
Dow-Jones bond average showed an al- 
most unbroken (though slow) decline 
during August, and Treasury issues de- 
clined about 1-2 points from the year’s 
highs. The municipal bond market 
dropped only slightly during August and 
continues near its peak levels, but this 
is probably due to the declining supply 
of new issues (with pending restrictions 
on municipal improvements in favor of 
defense activities), as well as the pres- 
ent campaign of the Federal government 
against tax exemption. 

While the current decline in the bond 
market has not reached any serious pro- 
portions, it seems likely to persist, and 
possibly gather momentum later in the 
year. Hence utilities with large refund- 
ing programs should make every effort 
to expedite the sale of their offerings. 


¥ 


Uulity Stocks Pledged under 
British Lean from RFC 
HEN the RFC made its recent 
$425 ,000,000 loan to Great Britain, 


a little less than $500,000,000 market 
value of British security holdings in this 


Est.Total 
Valuation 


$1,100,000 
344,000 
1,680,000 
4,650,000 


3,480,000 
1,403,000 
534,000 


650,000 
10,620,000 
$24,991,000 








FINANCIAL NEWS AND COMMENT 


er in- 
Ow it 3 


sth 28 Jan. Feb. Mar. Apr. Oct. Nov. Dec. 
288 of aos ts thr a “8 UTILITY OX, 


serves 
onger 35 
ercial 
. The 
an al- 
ecline 
es de- 
year’s 
1arket 
st and 
it this 
supply 
i SOURCE: WALL STREET JOURNAL 
ror of 
pres- 
nment 



































RESERVE IN 
- bond Monthly 4 


S pro- 
t, and 
in the 


| 
fund- Weekly 
effort (Unit 10,000.00 





















































p a ss 
gs. | ONE ON for Seasonal 


0 % ESTIMATED SOURCE: STANDARD STATISTICS 











Net 
Income} 


on 
a 
a 


Millions of rT NET INCOME, OF UTILITIES 
. uart 
For Sous Making Up Me 75% of the industry 


1 














inder 
“ 


GROSS REVENUES 
4 OF UTILITIES, 


wo 
=> 
i=] 











| 
(On basis 30% Federal 


=— 
uo 
= 


@ 
4 


recent | ae od normal tax) 


we 
ritain, \ A | a 
Alm 4 
narket JM a 
in this ‘. oe NET mee First Second Third Fourth: 
=e ° 


? | OF UTILITE Quarter Quarter Quarter Quarter 

















= 
=a 
o 
























































3 8 
my 


ot 
% ESTIMATED SOURCE: STANDARD STATISTICS 





Total 250 
uation Monthly Averag UTILITY 
| 200 |- ZA REFUNDING — I 


150 
































100 











50 








0 
S$ Jan. Feb. Mar. Apr. May _ “he Aug. Sep. Oct. Nov. Dec. . 


SOURCE: FINANCIAL CHRONICLE 








——$$$$—$____——— 
aieanseaaatimiaiamadaiael 


357 SEPT. 11, 1941 











PUBLIC UTILITIES FORTNIGHTLY 


country were pledged as collateral (many 
others had previously been disposed of 
by special offerings, or in the open 
market). 

A complete list of the collateral un- 
der the loan appeared in the Congres- 
sional Record of July 29th and included 
the utility issues shown in the table on 
page 356. (We have added the approxi- 
mate current market valuations. ) 

Utility issues appear to make up only 
about 5 per cent of the total, and future 
liquidation of these holdings by the RFC 
in the open market would, therefore, not 
present any special handicap to the 
utility industry. 


> 


Associated Gas & Electric 


gen news developments concern- 
ing the Associated Gas & Electric 
system resulted in an advance of about 
one-third in the AG&E Company deben- 
tures on the Curb to about 17, and in 
AG&£ Corporation debentures over-the- 
counter to around 20. These gains per- 
haps reflected the belief that recent 
events would expedite the final reorgani- 
zation plan. In our opinion, however, 
complete integration and reorganization 
of this system may still require several 
years. 

The seventh report of the trustees of 
the two top companies was recently is- 
sued and contained a general review of 
the situation. For the twelve months 
ended June 30th, consolidated net income 
of the system was $12,203,167, but only 
about 20 per cent of this amount was 
available to the Corporation because of 
various legal and other restrictions and 
none, of course, accrued to the top 
company. 

These restrictions included  divi- 
dend arrearages on certain preferred 
stocks of subsidiaries, deficiencies in 
earned surplus of certain subsidiaries, 
restrictions under specific orders of, or 
agreements with, regulatory bodies and 
under loan agreements, or by reason of 
the cash requirements of certain sub- 
sidiaries, Of the approximate $2,440,000 
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which would have been available to the 
trustees of the AG&E Corporation, 
$704,660 was disbursed by the trustees, 
who reported as of June 20th a net cash 
balance of $1,382,616. 

The system has a large construction 
program planned for the future, par- 
ticularly in sections like Virginia where 
defense activities may require substan- 
tial increases in output, and this will 
doubtless absorb a considerable part of 
future net income (in addition to the 
amount obtainable from depreciation re- 
serves). This program may tend to defer 
any application of cash to retirement of 
senior obligations of subholding com- 
panies, which it had been thought previ- 
ously might be permitted by the trustees 
in advance of final reorganization. 


| gem the principal reason for the 
recent increased interest in AG&E 
securities was the settlement reached 
with the Hopson family, which clari- 
fies the situation with respect to various 
claims on the assets of certain affiliated 
investment companies and subholding 


companies. 

Some progress is also being made in 
disposing of smaller properties. The 
Northeastern Water & Electric system, 
comprising some 43 companies, is being 
sold for about $3,800,000, and negotia- 
tions are under way to dispose of certain 
properties in South Carolina. However, 
these steps form only a relatively small § 
part of the immense program which lies 
before the trustees before reorganization 
can be completed. 

The trustees have encountered some 
difficulties in financing Virginia Public 
Service, an important subsidiary in the 
heart of the defense area. Despite the 
company’s need for construction funds 
in connection with defense activities, the 
SEC objected to the proposed plan, and 
the Company has now asked the banking 
group interested in the new issue to ar- 
range a new program. When eventually 
carried out, this financing may pave the 
way for refunding operations by other 
companies which will help to bolster 
system earnings, 
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us ” INTERIM EARNINGS PER SHARE 
10n, - 

’ En - ¥ 4 
ustees, Electric and Gas Companies poe ae d 1948 ——y.... 1941 — _ I 
t cash American Gas & Elec. Consol. ....... June $2.90 $2.92 D1% $61 67 

Amer. Power & Lt. (Pfd.) Consol. ... May 634 696 D9 ' ee . he 
uction American Water Works Consol. ...... June 1.09 1.45 D25 2a 
4 Parent Co. .. June 42 50 D16 ll 
'» par- Boston Edison June 2.38 2.26 5 .60 
where Cities Service P. & L. (Pfd.) Consol... J’e(c) 16.98 19.10 D12 4 
bstan- Commonwealth Edison Consol. ....... J aa0 ~ 2.35 59 
s will Com. & Southern (Pfd.) Consol. ...... June 9.55 8.96 2.53 
: Consolidated Edison, N. Y. Consol. June 2.06 2.23 7 
art of Parent Co.. June 2.09 2.12 49 
to the Cons. Gas of Baltimore Consol. ...... June 4.18 5.02 1.05 
ion re- Detroit Edison Consol. ..........0000- July 1.84 1.66 m 
defer Elec. Bond & Share (Pfd.) Parent Co. Mar. 7.18 6.78 1.86 
f Elec. Power & Lt. (Ist Pfd.) Consol. Apr. ; 8.22 3.55 
ent 0 Parent Co. Apr. 1.76 1.38 53 
— com- Engineers Public Service Consol. ..... June 1.75 1.76 Ps a 
previ- _ Parent Co. . June 56 59 - Re 
“ustees Federal Light & Traction Consol. .... June 1.80 2.45 38 
| Inter. Hydro-Elec. (Pfd.) Consol. ... Mar. 2.62 5.35 2.23 
. Long Island Lighting (Pfd.) Consol... Mar. 5.86 5.34 
Parent Co. June 4.11 3.36 me 
: Middle West Corp. Consol. .......... Dec. 1.20 1.24 % i .26(b) 
or the Parent Co. Dec.(a) .53 43 09(b)  .11(b) 
AG&E National Power & Light Consol. ...... May 1.29 22 26 
sached Parent Co. ... May 65 : 2 ie 
: ae Niagara Hudson Power Consol. ...... june ..73 13 14 

Cran North American Co. Consol. ......... June 2.08 : id 46 
arious Pareni Co. June 1.55 ae oe 
filiated Nor. States Pwr. (Del.) Consol.(Cl.A) Apr. 3.53 


olding Pacific Gas & Electric Consol. ........ June 2.45 
Public Service Corp. of N. J. Consol... June 2.36 

f Parent Co. July 2.38 i Pe i me 

ade in Southern California Edison June 2.29 d : : 4 

. The Stand. Gas & Elec. (Pr. Pfd.) Consol. Dec. 9.79 ie hs a 
ystem, Parent Co. Dec. 2.11 


be United Gas Improvement Consol June 99 . 5 : P D28 
} ne Parent Co. June 89 ‘ : E D28 
egotia- United Lt. & Power (Pfd.) Consol. .. June 9.17 a os a 
ertain Parent Co. June 
wever, Gas Companies 
‘small | American Light & Traction Consol. ... June 4 “ re se 
h fies Brooklyn Union Gas June : ; ae 58 73 D21 
ch He Columbia Gas & Electric Consol. .... June ; : .08 ai D27 
ization Parent Co. . Dec. ; A es < sy 
El Paso Natural Gas Consol. ........ June . & De BY; A D19 
some Lone ‘Star Gaa Consol, «oc.csoscccsws June 1. : 16 07 128 
P. blic Oklahoma Natural Gas June id “3 a 
Publ Paciic Lighting Consal. ...0.<200+. ++ June j ; a 7 ee 
in the Peoples Gas Light & Coke Consol. .... June 5.65 ‘5. 1.93 1.33 45 
ite the United Gas Corp. (ist Pfd.) Consol... Apr. 3 ; 5.50(b) 7.34(b) D25 
funds Parent Co. Apr. 8. 2.53(b) 3.59(b) D30 
es, the Telephone and Telegraph Companies 
J d American Tel. & Tel. Consol. ........ May 
n, an Parent Co. ..... June 2 
anking General Telephone Consol. .......... June 3.04 
to ar- Western Union Tel. June 5.30 
atually Systems outside United States 
ve the Amer. & For. Pwr. (1st Pfd.) Consol. Mar. 6.32 
h Parent Co. Mar. 3.17 2.96 44 40 10 
other Inter. Tel. & Tel. Consol. (a) Dec. D.03 45 ..  .03(b) .06(b) D50 
bolster Parent Co. Dec. D29 24 .. D.19(b) DAl(b) .. 


D—Deficit or decrease. (a) Earnings are exclusive of certain subsidiaries. (b) January-March quarter. 


(c) Six months ended June 30th. 
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Accounting for Expenditures on 
A Refunded Bond Issue 


b eve old controversy over accounting 
for discount, premium, and expense 
on refunded bond issues was apparently 
renewed by the FPC in the Pennsylvania 
Water & Power Company Case, 35 PUR 
(NS) 324. However, the recent discus- 
sion seems to prove only that accounting 
is not an exact science. On May 28, 
1941, C. E. Packman, general auditor 
of the Middle West Service Company, 
narrowed the argument to the field of 
public utilities in a paper presented be- 
fore the Central States Accounting Con- 
ference then being held in Chicago. 

Prior to 1931, there was evidently no 
rule on the subject, with the doubtful 
exception of tax regulations under the 
Revenue Act of 1918. The tax regula- 
tion provided that the unamortized bal- 
ance of discount and call premium ap- 
plicable to bonds being retired could be 
deducted in the year of retirement. This 
rule was later expanded by judicial in- 
terpretation to include expenses as well 
as discount and premium. It was con- 
firmed in the Great Western Power 
Company Case, 297 US 543. 

In 1931 the Wisconsin commission 
tentatively provided for the transfer of 
unamortized discount or premium from 
the issue to be refunded to the succeed- 
ing issue with the charging of any ex- 
cess interest rate to earned surplus. But 
unfavorable money markets obtaining 
at that time and the subsequent adop- 
tion of different provisions rendered this 
ruling practically ineffective. The ICC 
made no mention of the matter in pre- 
scribing accounts for telephone com- 
panies in 1913 and electric railways in 
1915; neither did the NARUC nor FPC 
in uniform systems which those bodies 
respectively recommended and _pre- 
scribed in 1922, 

These uniform systems simply pro- 
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vided for the charging to profit and loss 
or to surplus of a proportion of un- 
amortized discount, expense, and pre- 
mium upon the reacquisition by an is- 
suer of a long-term debt. The treatment 
was the same whether the issue was to 
be refunded or retired. 


l was in 1935 that large-scale refund- 
ing of utility bonds at lower rates 
began. This was the signal for account- 
ants to become vocal on the subject. One 
writer (William M. Shanahan) in that 
year advocated the amortization of the 
balance of unamortized discounts and ex- 
pense and the call premium on the re- 
funded issue over a subsequent period 
equal to the savings resulting from the 
refunding. Another (H. C. Freeman) 
proposed to amortize all such amounts 
over the life of any new issue. A third 
(Arthur Andersen) thought the amount 
should be amortized over the remaining 
life of the old issue. A fourth (V. Childs 
Klug) suggested that the discount and 
expense should be amortized over the re- 
maining life of the old issue while a call 
premium should be amortized over the 
life of the new issue. The immediate 
write-off, although accepted by other in- 
dustries, was not favored by the utilities. 
In May, 1936, the SEC adopted a uni- 
form system of accounts for mutual and 
subsidiary service companies. The FPC 
adopted a uniform system for utilities 
and licensees under the Power Act. In 
1937 the SEC adopted a system for hold- 
ing companies, while the NARUC in 
1936 had already recommended to its 
members uniform systems of accounts 
for electric utilities, later to be followed 
by systems for gas and water utilities. 
All of these systems contained similar 
provisions to the effect that, upon re- 
funding, balances of discount and ex- 
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pense and the premium upon the issue 
refunded should be charged to earned 
surplus in the absence of approval of a 
longer amortization by the commission. 

In 1939 a committee of the NARUC, 
in a Symposium on accounting for un- 
amortized debt discount and other pre- 
miums on refunded debt issues, pre- 
sented the following methods suggested 
by various committee members: 

1. Charge in total to surplus at the time 
the refunding occurs. 

2. Amortize over the shortest reasonable 
future period, the — of such period de- 
pending upon a consideration of all relevant 
facts. 

3. Amortize over the remainder of the life 
of the bonds refunded. 

4, Amortize over the remainder of the life 
of bonds refunded (for the unamortized debt 
discount and expense) and over the life of 
the refunding issue (for the call premiums). 

5. Amortize over the life of the refund- 
ing issue. 


n September of the same year the 
American Institute of Accountants 

published its Accounting Research Bul- 
letin No. 2, which revealed considerable 
research on the part of the members of 
its committee on accounting procedure, 
but left the matter open through its ap- 
proval of alternative treatment. 

This bulletin expressed it to be the 
opinion of the committee that no quali- 
fication of accounting reports is required 
where a direct charge to surplus is made 
or where subsequent amortization pro- 
ceeds over the life of the issue retired. 
The committee rejected the procedure 
providing for subsequent amortization 
over the life of the new issue, except 
where authorized by regulatory authori- 
ties, as well as any separation of treat- 
ment of the call premium on the refunded 
issue as distinguished from the balances 
of discount and expense applicable 
thereto. Approval was also given to ac- 
celeration of subsequent amortization 
provided the charge is made to income. 

Last October the FPC, in the Penn- 
sylvania Water & Power Company Case, 
denied an application to amortize a bal- 
ance of unamortized discount or ex- 
pense, plus the call premium and expense 
of retiring an issue which was being re- 
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funded. The FPC took different action 
despite the fact that a similar applica- 
tion had been approved by the Pennsyl- 
vania Public Utility Commission. Com- 
menting on the FPC’s action, Mr. Pack- 
man said in his Chicago paper: 

It is possible that this application was 
repugnant to the FPC because of the manner 
in which the applicant had dealt with the 
discount and expense on its books for some 
period of years. In 1934 the applicant trans- 
ferred an amount equivalent to the unamor- 
tized debt discount and expense applicable 
to the then outstanding issue from “‘Miscel- 
laneous Reserves” (presumably appropri- 
ated from Earned Surplus) to a Special 
Debt Discount and Expense Reserve and 
thereafter made all its amortization charges 
to such Special Reserve rather than to In- 
come. Thus for a period of five or six years 
applicant had made no charges to Income 
for such amortization. In the application in 
question the Pennsylvania Water & Power 
Company sought to transfer the balance of 
such Special Reserve to its Surplus account 
and thereafter to amortize the remaining 
discount and expense plus the call premium 
and expense of retirement arising in the re- 
funding over a sixty-one months’ period 
subsequent to March 1, 1940. It can thus be 
seen that, as a practical matter, all of the 
discount and expense had already been 
charged to Surplus. While the FPC recog- 
nized this and could have confined its dis- 
cussion to the call premium and expenses 
of retirement alone, it nevertheless proceeded 
to argue the question as a whole. 


ete commission purported to recog- 
nize, as a “sound accounting doc- 
trine,” the principle that charges and 
costs incurred in connection with the is- 
suance and retirement of securities 
should be removed from accounting rec- 
ords, once such securities are themselves 
redeemed and the principal amounts 
thereof removed from accounting rec- 
ords. In support of this position, the 
commission thereupon quoted only a por- 
tion of the Research Bulletin No. 2 of 
the American Institute, already referred 
to. In its official organ, The Journal of 
Accountancy (January, 1941), the 
American Institute of Accountants edi- 
torially called attention to this use of a 
partial quotation, by the FPC, of the 
institute’s bulletin. 

Likewise, in the same publication for 
February, 1941, George O. May, vice 
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chairman of the institute’s committee on 
accounting procedure, critically ex- 
amined the commission’s reasoning in 
this case (upon which, incidentally, a 
rehearing has been granted). However, 
Mr. Packman noted that the trend of 
cases decided by the commission indi- 
cates an intention to adhere to the gen- 
eral principle announced in the Pennsyl- 
vania Water & Power Company Case; 
namely, an immediate charge to surplus. 
He referred to the El Paso Electric 
Company Case in which the company 
was not allowed to amortize the items 
over the remaining life of the bonds to 
be refunded, but was granted amortiza- 
tion over a 4-year period, In the Sierra 
Pacific Power Company Case the com- 
pany agreed to charge the amounts to 
surplus. In the Indiana General Service 
Company Case the amortization over a 
subsequent period was denied and a 
charge to surplus was directed. 

Other applications for FPC permis- 
sion to amortize over subsequent periods 
are still pending. Incidentally, in Feb- 
ruary, 1941, the Wisconsin commission 
required the Wisconsin Public Service 
Corporation to write off unamortized 
items of so-called grandfather issues over 
a period of ten years, but permitted the 
company to continue amortization of the 
amounts applicable to the issue then be- 
ing refunded over the life of that issue. 


N short, it appears to Mr. Packman 

that some regulatory bodies are re- 
solved ‘“‘to clear the accounts of the util- 
ities as rapidly as possible of all except 
the current cost of money.” While this 
is not conclusive in rate proceedings, it 
does have the weight of prima facie evi- 
dence. But how can this objective as to 
cost of money square with the indicated 
treatment of the rate base? The new 
FPC Uniform System of Accounts for 
Electric Companies (effective January 1, 
1937) generally prescribed original cost 
accounting for plant. The NARUC’s 
recommended system follows the same 
pattern. While the courts have not as yet 
avowedly repudiated Smyth v. Ames, 
they have upheld original cost account- 
ing and there is a strong presumption 
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that original cost for rate base valuation 
will eventually be upheld. 

Mr, Packman finds an element of in- 
consistency between the position of the 
regulators on the cost of money, as dis- 
tinguished from cost of property. Con- 
ceding that there is a technical differ- 
ence between “original cost” and “pru- 
dent investment,” he finds that the com- 
mon denominator of both is historical 
cost of construction and adds: 


Therefore, in considering the problem of 
rate making for utilities, consistency de- 
mands that the factors, other than the rate 
base involved in such rate making, should 
bear the same relationship to both an original 
cost and a prudent investment rate base. 
To this extent, therefore, they are synony- 
mous. Accordingly, if historical original 
cost is to be the rate base, then the cost of 
capital factor should also be on an histori- 
cal basis. 

In his famous dissenting opinion in the 
Southwestern Bell Telephone Company 
Case (262 US 276, 289) Justice Brandeis 
presented at length his views on the fallacies 
of the present value rule of the rate base 
and the strength of the prudent investment 
rule. He was thoroughly consistent, how- 
ever, when he conceded that under the pru- 
dent investment rule the actual or historical 
cost of money was to be considered and not 
the rate which happened to prevail at the 
time. The pendulum seems to have swung 
all the way back to this opinion of Justice 
Brandeis in so far as the reasoning of some 
regulatory bodies is concerned with the rate 
base. But there the analogy ceases. 


M* Packman finds that this whole 
question has been well argued in 
the case of the Chicago District Electric 
Generating Corporation, recently de- 
cided by the FPC. In the company’s 
brief, the following argument is de- 
veloped : 


If original cost is to be used as the sole 
rate-making base then it is inescapable that 
the higher historical cost of money must be 
determinative of the rate of return. 

The foregoing conclusion that a 7 per cent 
return is fair and reasonable is based on the 
present low cost of money to the Edison 
system and is supported by the experience of 
utilities generally. The commission’s sta 
has denied this respondent the right to in- 
troduce evidence concerning the present 
value of its property and has indicated that 
the rate base should be founded solely on the 
evidence concerning original cost. 

When it comes to rate of return, however, 
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BRINGING DOWN BABY 


the commission’s staff fails to recognize the 
fact that the cost of money also rises and 
falls and that in order to do substantial jus- 
tice to utilities and consumers alike, it must 
use the historical cost of money as the basis 
for the rate of return which it allows on the 
original cost of the property. Instead, the 
staff uses the present cost of money, but 
denies to respondent the right to claim the 
present value of its property. 


present value of the property is accepted as 
a rate-making base. Alternatively, on the 
principle, the validity of which we strenu- 
ously deny, that historical cost of the prop- 
erty is the sole rate-making base, the his- 
torical cost of money must be the pre- 
dominant element in determining the rate of 
return. 


Neither in the commission’s reply 


Respondent contends that the present cost brief = its decision, which virtually 
of money can only be used provided the went all out” for original cost valua- 
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tion, was this argument discussed. Sum- 
ming up his conclusions, Mr. Packman 
stated : 


The conclusion seeems to be inevitable 
that the money cost to be considered in rate 
making based upon the original cost of, or 
prudent investment in, a company’s property 
should be the historical cost of the money 
invested in such property. It follows like- 
wise that in order to have the accounts of a 
company reflect such cost the unamortized 
discount and expense and the call premium 
applicable to refunded issues must be de- 
ferred. To say that present value is still the 
law of the land as to the rate base may not 
be sufficient. 

If we are being conducted through a 
period of transition from a present value to 
an original cost concept of a rate base, the 
only safe procedure may be to have the ac- 
counts continue to reflect the historical cost 
of capital. In view of the indicated unwill- 
ingness to deal consistently with the cost of 
capital by some of those who apparently seek 
to establish original cost as the rate base, it 
would seem that the utilities ought to pre- 


serve any advantage inherent in having their 
accounts reflect such consistency with re- 
spect to both elements. 


Fae however, that there js 
justification for deferring dis. 
count, premium, and expenses on re- 
funded issues, what is the period over 
which such deferment should be recog- 
nized? Because of the fact that rates 
are not adjusted continuously, Mr, Pack- 
man thinks that there is considerable ar- 
gument in favor of amortization over the 
life of the refunding issue, rather than 
accelerating the amortization over a 
period determined either by the savings 
involved or the unexpired life of the 
refunded issue, or by some arbitrary 
term. In any event, he suggests that com- 
panies “resist the rule of immediate 
write-offs, lest they be deprived of their 
just due in the matter of future return.” 


—F. X. W. 





Yardstick Phone Rates Suggested to 


State Commissioners 


N the afternoon of August 28th, at 
the annual convention of the Na- 
tional Association of Railroad and Utili- 
ties Commissioners in St. Paul, an in- 
teresting and somewhat unusual report 
came from the Committee on Progress 
in Regulation of Public Utilities. It dealt 
chiefly with comparative rates as a test 
of reasonableness in fixing rates for near- 
ly all major forms of utility service. But 
the proposal to set up a yardstick for 
telephone rates was easily the outstand- 
ing feature of the report. 

The committee was headed by Leon 
Jourolmon, Jr., acting chairman of the 
Tennessee Railroad and Public Utilities 
Commission. Other commission mem- 
bers of the committee were Ralph J. 
Benjamin of Washington, Thomas C. 
Buchanan of Pennsylvania, James Law- 
rence Fly, chairman of the Federal Com- 
munications Commission, P, A. Frye of 
Louisiana, Richmond B. Keech of the 
District of Columbia, Barr Keshlear of 
Iowa, E. F. McNaughton of California, 
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Leland Olds, chairman of the Federal 
Power Commission, R. W. Peterson of 
Wisconsin, and Claude H. Swain of 
New Hampshire. 

It was not generally known, immedi- 
ately preceding submission of the re- 
port, whether all of the committee mem- 
bers were in complete agreement with 
the entire document. Possibly some res- 
ervations by some members of the com- 
mittee may have later appeared. 

The report began with an analysis of 
the legal recognition which has been 
given to the approach towards fixing of 
reasonable rates by rate comparisons. It 
was conceded that courts and commis- 
sions have generally frowned on com- 
parative rates as persuasive evidence of 
the reasonableness of rates. But it was 
noted that such evidence has often been 
received in regulatory proceedings for 
what it was worth, especially where it 
was properly qualified by additional 
comparisons concerning the similarity of 
size of respective properties, operating 
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conditions, cost factors, etc., concerning 
the different utilities whose rates were 
to be compared. 


sIDE from the strict admissibility of 
A such evidence in legalistic rate pro- 
cedure, however, it is probably true that 
comparative rate technique has had an 
extra-legal influence on utility rate struc- 
tures. This “regulation by publicity” is 
best exemplified by the periodical sta- 
tistical rate comparisons released by the 
Federal Power Commission respecting 
the cost of electric service in various 
classes of cities. 

In other words, regardless of the equi- 
ties involved or the extenuating circum- 
stances which might justifiably explain a 
difference in the tale of two cities, the 
mind of the citizen of city “A” is pre- 
conditioned, so to speak, against accept- 
ing a certain utility rate when he has 
been informed that it is substantially 
higher than the rate for similar service 
in city “B.” This is especially true where 
cities “A” and “B” are fairly close to- 
gether and are of approximately similar 
size. 

The NARUC committee report claims 
that comparison of rates, even as a 
working basis for determining particu- 
lar local charges, has not, by any means, 
been confined to regulatory bodies seek- 
ing to cut utility rates down. It has, ac- 
cording to the report, been utilized con- 
siderably by the Bell telephone organiza- 
tion to standardize and stabilize local rate 
charges (with some exceptions) over 
wide areas—which charges might be 
more susceptible to critical regulatory 
examination if they had been determined 
on an unrelated or competitive basis. The 
report states: 

It would also seem that comparison of 
telephone rates have been more frequently 
used than comparisons of rates for other 
kinds of utility service. This is partly true, 
probably, because there are so many tele- 
phone utilities which have the same unit of 
service and essentially the same conditions 


as to cost of service, plant investment per 
customer, and density of service demand. 


The committee proposes to use com- 
parison of rates avowedly as a device for 
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lowering local exchange rates. The re- 
port states: 


The Committee on Progress in Public 
Utility Regulation suggests that the state 
commissions set up comparative schedules 
of rates which exist in the country at present 
and lower rates which have existed in the 
past, especially in the period around 1912, and 
adopt these former low rates as a yardstick 
toward which all rate reductions should tend. 
The obligation of the telephone companies 
to use their perfected research establishments 
fo. the purpose of inventing and instituting 
more economical means of communication 
should be emphasized by state commissions. 


BS Bric portion of the committee re- 
port which deals specifically with 
telephone rates is part of a comparative 
rate study prepared for the committee 
by W. Trigg Miller of the staff of the 
Tennessee Railroad and Public Utilities 
Commission. However, the basis for Mr. 
Miller’s statistical comparisons of tele- 
phone rates throughout the nation was 
apparently the work of the statistical and 
tariff section of the accounting division 
of the Federal Communications Com- 
mission. 

Mr. Miller thinks that “the most con- 
spicuous failure of regulatory methods 
in the United States is in the field of 
regulation of telephone rates.” He points 
out that the cost of electricity is only a 
fraction of what it was twenty-five years 
ago. He adds that all other commodities 
“which are dependent upon scientific re- 
search and technological improvement 
have come down in price.” (Radios and 
automobiles are mentioned.) He charges 
that the telephone industry has reversed 
this general business objective of great- 
er production volume at decreasing unit 
cost and has striven to increase the cost 
of production. 

To substantiate this charge, Mr. Mil- 
ler calls on the FCC’s statistical files 
which have comparisons of monthly tele- 
phone rates for one-party residential and 
one-party business service in selected 
cities and towns of various population 
classes for selected years back to 1912. 
The comparisons are weighted and in the 
smaller population groups the study is 
broken down to show the trend in eight 
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SUMMARY OF PERCENTAGE WEIGHTED AVERAGE RATE INCREASES FOR 
TELEPHONE SERVICE, 1933 OVER 1912, OR OVER THE EARLIEST 
YEAR FOR WHICH RATE IS AVAILABLE 


Towns of 1,000 


New England 
Eastern 
Southern 
North Central 
Northwestern 
Mountain 
Pacific 
Southwestern 


Population 
250,000 
500,000 
000,000 1.49 


e 


Country at Large 


geographical subdivisions of the coun- 
try. This tabulation is shown above. 


F course, it might be noted in pass- 
O ing that the selected year “1933” 
is probably not a fair measure of the 
general level of local telephone rates ob- 
taining throughout the country today. 
Certainly there have been a considerable 
number of telephone rate reductions 
since that time, as evidenced by the fact 
that out of a dozen or more important 
telephone rate cases pending in 1933, 
virtually all have been settled, decided, 
or compromised by way of rate reduc- 
tions since that time. Again, these rate 
comparisons hardly reflect the vast im- 
provement in the standards of telephone 
service and the quality of equipment 
used today (or, for that matter, in 1933) 
as compared with 1912, 

Indeed, the committee report passes 
pretty gingerly over the generally ac- 
cepted economic position of the tele- 
phone industry that increased volume 
and quality and density of service must 
be reflected in increasing operating costs. 
Some recognition of this economic rule 
for telephone plant expansion appears, 
however, in Mr. Miller’s proposed 
“yardstick” formula for telephone rates, 
in which the tentative price of telephone 
service ascends steadily for both busi- 
ness and residential service as the popu- 
lation of cities increases. 
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Percentage of Increase 
Cities of 10,000 
Res. 
21.74 
30.77 
36.32 
84.11 
54.90 
15.88 
20.91 
76.80 


Cities of 100,000 
Bus. Res. Bus. 
40.79 13.00 
68.78 32.43 
40.36 54.84 
110.88 48.85 
68.93 69.50 
44.42 ae 

7.00 


33.62 


89.00 


18.33 
57.67 


Residential Business 
2 


23.30 


This yardstick tabulation of tentative 
local telephone rates is probably the most 
unique feature of the committee report. 
Mr. Miller warns that “effective results 
in lowering telephone exchange rates by 
comparative statistics should not be too 
confidently expected.” This difficulty, it 
is implied, stems from the alleged fact 
that telephone rates have already been 
fairly well standardized; but not neces- 
sarily at minimum reasonable levels. To 
circumvent this situation, the committee 
report contains the following sugges- 
tion: 

As a tentative goal for telephone rates 
throughout the country, we recommend that 


the state commissions test all local exchange 
rates against the following schedule: 


Population 


One-party 
of Cities 


Residential 
1.15 


1.50 
2.25 
3.10 
3.75 
5.25 


One-party 
Business 
2.25 


ie conclusion, the report warns that 
if the telephone companies continue 
to resist the lowering of rates to “reason- 
able” levels, it may “eventually become 
necessary to have a government yard- 
stick for telephone service, just as the 
policies of the private power industry 
inevitably evoked, in recent years, a gov- 
ernment yardstick for electric rates.” 
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“AHOY! FOR NATIONAL DEFENSE!” 


Press Reaction to the Inclusion of St. Lawrence 
Scheme in the Rivers and Harbors Bill 


y the rules of politics, President 
Roosevelt’s recent maneuver in 
stuffing the St. Lawrence seaway power 
proposal into the Rivers and Harbors 
bill should be regarded as shrewd strat- 
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egy. However, if the editorial reaction 
of the daily press, including publica- 
tions which have been sympathetic to- 
wards the St. Lawrence proposal, is sig- 
nificant, this strategy may have over- 
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reached itself. Consider, for example, 
the following editorial from the Detroit 
News, which has long been a stout sup- 
porter of the St. Lawrence seaway pro- 
posal: 


The House committee’s inclusion of the 
Florida ship canal in the Rivers and Harbors 
bill looks like an attempt to whipsaw the 
St. Lawrence seaway, which, at the Presi- 
dent’s request, has been included in the same 
measure. 

On the other hand, the motive may have 
been a foolish idea of mustering an extra 
vote or two for it. The Florida project, bad 
as it is, has supporters, among them inter- 
ests opposing the seaway. 

But, whichever the motive for putting it in 
the bill, the strategem has no appeal to us. 

The Florida canal, in our opinion—and in 
the opinion generally of the country—is a 
definitely discredited project. Of the ship- 
ping companies expected to use it, 80 per 
cent have replied to questionnaires that ac- 
tually they would not do so. The saving in 
distance from East coast to Gulf ports, it 
appears, would be offset by the time re- 
quired to traverse the canal... . 

It is a crying shame that such a project 
should be bracketed with the seaway, whose 
economic justifiability has been established 
beyond question, by repeated official surveys 
over the last thirty years. The Florida canal 
would cost $200,000,000, according to gov- 
ernment estimates. Most of that large sum, 
virtually equaling the cost of the seaway 
itself, apparently would be wanton wastes. 

Its inclusion in the bill can be defended 
only on a theory that the seaway is worth 
to the country twice what it should need to 
cost. That well may be the case. The evi- 
dence is clear that opening the Great Lakes 
to the oceans will prove an epochal advance 
in national efficiency. 

Still we cannot stomach the Florida canal 
We hope it will be removed from the bill 
and the seaway allowed to stand on its own 
proved merits. 


left hand up to? Well, to be blunt, his lef; 
hand was busy logrolling. 

He wrote a letter to Chairman Mansfielj 
of the House Rivers and Harbors Commit. 
tee, requesting inclusion of his St. Lawrence 
waterway project in an omnibus Rivers and 
Harbors bill, that perennial example of log. 
rolling at its worst. 

In other words, Mr. Roosevelt is afraid 
the St. Lawrence plan will be licked unless 
it is bracketed with pet spending projects 
from other sections of the country—like the 
$66,000,000 Tombigbee project in Tennessee 
and Alabama. He is afraid it won’t stand 
on its own feet. So he becomes a logroiler, 

And what happens? The committee forth- 
with votes to include the St. Lawrence proj- 
ect in the bill. But that isn’t all. The com- 
mittee, apparently convinced that the lid is 
off and now is the time to come to the aid 
of anybody who wants to spend a large 
chunk of money, votes also to include the 
Florida ship canal. 

That Florida ditch is a little matter that 
the President started back in the make-work 
days, without any by-your-leave from Con- 
gress. Eventually Congress in a fit of econ- 
omy called a halt, and the weeds are crawl- 
ing now over that abandoned hole in the 
ground. Efforts to revive the project have 
been repeatedly slapped down. 

But now we have the St. Lawrence, and 
the Florida ship canal, and Tombigbee, and 
a $28,000,000 Savannah river project, anda 
$23,000,000 Columbia river project, and the 
Lord only knows what all, wrapped up ina 
single bill. Something for everybody. Or, 
if anybody is left out, you will hear a loud 
hollering and another multi-million-dollar 
item will be slipped into the bill. We 
wouldn’t be surprised to wake up some morm- 
ing and find that our old friend Passama- 
quoddy had been tacked on. 

Congressional logrolling is the taxpayers’ 
worst enemy. And this time the President 
can’t put all the blame on Congress. 


Of course, in all fairness, it should be 


observed that a pretty big majority of 

HE foregoing view roughly paral- the daily press had registered its oppo- 

lels the stand taken by the Scripps- sition to the St. Lawrence proposal long 
Howard chain. The Washington (D.C.) before its incorporation into the Rivers 
Daily News, for example, loudly praised and Harbors bill. It may well be that, as 
the President for his recent ‘vetoing of a practical matter, votes have actually 
the highway bill on grounds that it would been gained in Congress by this pro- 
have allocated highway funds to the sev- cedural maneuver. If, on the other hand, 
eral states on the basis of population, re- Congressmen vote along lines similar to 
gardless of actual defense needs. How- the trend of newspaper expression, the 
ever, the News continued : remaining opposition to the St. Law- 


But while the President was vetoing the 


rence proposal may prove surprisingly 


road bill with his right hand, what was his strong. 
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The March of 


Events 


NARUC Convention 


O* the morning of August 26th in the St. 
Paul hotel at St. Paul, Minnesota, the 
fifty-third annual convention of the National 
Association of Railroad and Utilities Commis- 
sioners was called to order by its president, 
James W. Wolfe of South Carolina. 

After welcoming addresses by Governor 
Stassen of Minnesota, and Mayor McDonough 
of St. Paul, Ray C. Wakefield, first vice presi- 
dent of the association and member of the 
Federal Communications Commission, re- 
sponded on behalf of the association. 

The opening session was featured by the 
report of the retiring president, James W. 
Wolfe, who reviewed the critical events which 
have occurred since he assumed office last year 
at the Miami convention. He outlined the 
need for alert regulatory action by the state 
commissions to cope with utility developments 
which have arisen in connection with the pres- 
ent emergency, such as the diversion of freight 
trafic from water carriers to land carriers, 
and the shortage of materials for the mainte- 
nance and expansion of utility facilities in the 
face of unprecedented demand for increased 
service. 

The afternoon session of August 26th was 
devoted to a discussion of the effect of the 
national emergency on utility rate regulation. 
The discussion was led by Ormond R. Bean, 
Oregon utility commissioner; Basil Manly, 
member of the Federal Power Commission; 
and Ray L. Riley, member of the California 
commission. The discussion covered two main 
questions: (1) Whether provision should be 
made for the amortization of investment by 
utilities in plant expansion resulting from the 
national emergency; (2) to what extent utility 
revenues resulting from increased defense 
business should be used for rate reductions. 

Commissioner Manly advocated the amorti- 
zation of investment of facilities which could 
not be used for other than defense purposes; 
and, also, the use of temporarily high earn- 
ings to strengthen the utilities’ depreciation 
reserves as a cushion against post-bellum eco- 
nomic recession. 

Commissioner Bean expressed similar views, 
stating that utilities should be permitted to em- 
ploy any temporarily excess earnings above a 
fair return to retire excess plant so as to avoid 
future burdens on local ratepayers. He also ex- 
pressed concern over the future of private en- 
terprise in the electric power industry and sug- 
gested the appointment of a committee to in- 


vestigate utility emergency conditions in all 
states. 

The report of the Committee on Service and 
Facilities and Safety of Operation of Public 
Utilities, under the chairmanship of Commis- 
sioner Ralph W. Thorne of Pennsylvania, was 
presented. It dealt mostly with state codpera- 
tion with the Civil Aeronautics Board. 

At the morning session of August 27th, a 
progress report of the Committee on Deprecia- 
tion, under the chairmanship of Nelson Lee 
Smith, chairman of the New Hampshire com- 
mission, was presented. The report of the Com- 
mittee Codperating with the Federal Communi- 
cations Commission in Special Studies of Tele- 
phone Regulatory Problems was presented by 
its chairman, Robert A. Nixon of the Wiscon- 
sin commission. It was discussed by Chairman 
James Lawrence Fly of the FCC. 

The report of the Committee on Legislation 
by Commissioner H. Lester Hooker of Vir- 
ginia briefly reviewed the bills in Congress 
affecting utility regulation. 

The report of the Committee on Codpera- 
tion between State and Federal Commissions, 
under the chairmanship of Commissioner John 
J. Murphy of South Dakota, reviewed codpera- 
tive procedure during the past year between 
state commissions and the ICC, the FCC, the 
FPC, and the SEC. 

The afternoon session of August 27th was 
ushered in by a report of the Committee on 
Progress in the Regulation of Transportation 
Agencies, under the chairmanship of Commis- 
sioner George C. McConnaughey of Ohio. The 
session was featured by a discussion on trans- 
portation problems in the national emergency, 
in which Ralph Budd of OEM and P. A. Frye 
of Louisiana participated. 

At the morning session of the third day Ray 
C. Wakefield of the FCC presented a report of 
the Committee on Resolutions. Fred Kleinman 
of the Illinois Commerce Commission pre- 
sented the report of the Committee on Ac- 
counts and Statistics, and Dr. J. R. Foster of 
New Jersey presented the report of the Com- 
mittee on Corporate Finance. 

In the discussion on the subject of “Trends 
in Public Utility Finance,” Chairman John Sig- 
gins, Jr., of Pennsylvania, Robert E. Healy, 
member of the SEC, John Houser, staff mem- 
ber of the SEC, and A. R. Colbert, staff 
member of the Wisconsin commission, par- 
ticipated. 

At the afternoon session of August 28th, the 
report of the Committee on Progress in the 
Regulation of Public Utilities, under the chair- 
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manship of Leon Jourolmon, Jr., of Tennes- 
see, was presented. (See ante, page 364.) In- 
tegration of utilities under the Holding Com- 
pany Act was discussed by Robert H. O’Brien, 
director of the public utilities division of the 
SEC 


During this session Ray C. Wakefield, 
former vice president, was elected president 
and he forthwith resigned because of his re- 
cent transfer from the California commission 
to membership on the FCC. Thereupon Com- 
missioner James D. James of Missouri, sec- 
ond vice president, was elected to the presi- 
dency. Frank W. Matson of Minnesota was 
elected first vice president, and Wade O. 
Martin, of Louisiana, second vice president. 
Dallas, Texas, was selected as the city to en- 
tertain the 1942 convention of the commis- 
sioners, General Solicitor John E. Benton and 
Secretary Benjamin Smart were reélected. 

On the final day of the convention, August 
29th, the report of the Committee on Devel- 
opments in Regulatory Law was made by Lon 
P. MacFarland, staff member of the Tennes- 
sce commission. The report reviewed impor- 
tant decisions affecting regulation during the 
past year, including the Hampton Water Case 
(New Hampshire Supreme Court), the New 
River Case (U. S. Supreme Court), and sev- 
eral recent decisions dealing with appeal and 
review in regulatory proceedings. 

The final day was featured by a discussion 
of power problems under the defense program, 
led by Chairman Leland Olds of the FPC, 
Commissioner Frederick G. Hamley, of Wash- 
ington, and Walter R. McDonald, chairman 
of the Georgia Public Service Commission. 


Daylight Saving Fails In 
Carolinas 


ee defense has been given a jolt in- 
stead of a boost since the inauguration 
of daylight saving time in the Southeast, if the 
idea of the plan was to conserve electrical 
power. More kilowatt hours of power were 
consumed in each of the first two weeks of 
daylight saving time in 289 communities of 
North and South Carolina than in the last 
week in which the states were still on Eastern 
Standard Time, figures recently released by the 
Carolina Power & Light Company disclosed. 

The report was for electric power sold to 
600,000 persons in the two states. The figures 
for the number of kilowatt hours of power 
used during the one week of staridard time, 
and the two weeks of daylight time showed 
that the use of power had increased approxi- 
mately 400,000 kilowatt hours each week. 

The last week of standard time, July 21st- 
27th, a total of 22,060,355 kilowatt hours were 
consumed in the area. Then during the week 
of July 28th-August 3rd, the first week under 
daylight saving time, 22,422,761 kilowatt hours 
were used. The next week the total load con- 
sumed jumped to 22,807,050 kilowatt hours. 

Carolina Power & Light officials stated 
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in their report that the company had not been 
called upon at any time during the three weeks’ 
period to furnish any extra power for use in 
defense work. 

The figures did not include sales to other 
power companies, but only to patrons of 
CP&L. 


Columbia Power Authority 


MEASURE creating a Columbia Power 

Authority, with a 3-man administration 
board similar to management of the Tennessee 
Valley Authority, was introduced last month, 
sponsored by Senator Homer TT. Bone, Demo- 
crat of Washington, and Representative Mar- 
tin F. Smith, Democrat of Washington. 

The bill is practically identical with the bill 
endorsed by Secretary of the Interior Ickes, 
with the exception that the Ickes bill would 
create a single administrator to be appointed 
by the Secretary. Both measures would pro- 
vide for the immediate acquisition of existing 
private power systems for the distribution of 
power through communities and codperatives, 

Bone said that while he did not challenge the 
“objectives and good faith” of Secretary Ickes 
in administering the power program, he was 
convinced that “the only safe course is to 
create a wholly independent agency in our 
Northwest.” 


TVA-Alcoa Agreement 


HE Tennessee Valley Authority and the 
Aluminum Company of America signed 

a contract on August 15th under which TVA 
will operate Alcoa’s 5-dam hydroelectric sys- 
tem on the Little Tennessee river. Also, TVA 
proposes to build a $50,000,000 hydroelectric 
dam at the Fontana site in North Carolina. 

David E. Lilienthal, TVA’s vice chairman, 
said the government agency and Alcoa had 
“agreed that this river should produce the 
most possible good” and contribute fully to 
the national defense effort. The contract, 
Lilienthal said, would make it possible for 
Alcoa to produce 22,000,000 pounds of alu- 
minum annually in addition to its present out- 
ut. 
. Alcoa turned over the Fontana dam site as 
a part of the contract and Lilienthal declared 
a request for funds for the beginning of con- 
struction would be made at once. _ ‘ 

Concerning the provision for integrating 
the private and public hydro systems, Alcoa 
declared that its relations “with the authority 
in the past have given the company confidence 
that the integration of the two systems under 
the authority’s direction will be conducted 
with fairness and efficiency.” 


Gives Up Project 


TTORNEY Wilbur Morse of KAMO Elec- 
A tric Codperative, Inc., announced last 
month plans for a 4-state network of power 
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lines charged with Grand River dam current 
had been abandoned. Morse said KAMO had 
withdrawn its offer to purchase all available 
power from the Grand river because there 
were too many restrictions. 

Ray McNaughton, Miami, former chairman 
of the Grand River Dam Authority board of 
directors, had fought the KAMO proposal on 
grounds that GRDA and the cooperative had 
the same prospective customers. McNaughton 


said both organizations hoped, for example, 
to serve proposed Army cantonments near 
Neosho, Missouri, and Muskogee, Oklahoma. 
McNaughton argued that the GRDA should 
deliver the power direct to consumers rather 
than increase the cost of the current by per- 
mitting the KAMO to act as a “middleman.” 

Fifteen rural electrification projects in 
Oklahoma, Kansas, Missouri, and Arkansas 
were merged to form the KAMO. 


Arizona 


Creation of Power Authority 
Urged 


REATION of an Arizona Power Authority 
$ to provide cheap hydroelectric energy to 
Arizonans and industry was suggested last 
month by Governor Sidney P. Osborn in a 
summary of a proposed law sent to members 
of the legislature for study. The proposal, a 
redraft of one that failed of enactment in 
the regular session of the legislature, would 
follow the provisions of the Federal gov- 
ernment’s Tennessee Valley Authority. 

Governor Osborn did not reveal whether he 
planned to call a special session of the legisla- 
ture to adopt the bill. In a statement, the 
executive said the proposition would be bene- 
ficial to new Arizona industries. He charged 
that statements of the Salt River Valley 
Water Users’ officials that there is a surplus 


of power are misleading, because such asser- 
tions are based on the potential output of the 
project at a time when all dams are full. 

The bill’s summary disclosed that the pro- 
posed set-up would: 

Create a power authority administrative 
agency, consisting of five members who would 
receive $15 per day for actual time spent, the 
amount paid them not to exceed $3,000 annu- 


ally. 

Abolish the Colorado River Commission, 
and transfer its duties and records and un- 
expended funds to the authority. 

Prohibit the authority from ratifying the 
Santa Fe compact. (Only the legislature—by 
law—can ratify any compact involving this 
and other states.) 

Give the power authority commission broad 
powers to build or enter into contracts for the 
building of any water or power project and 
to issue bonds on its anticipated revenue. 


California 


Power Bond Vote 


$66,500,000 bond issue, providing for the 
A purchase of the Pacific Gas and Elec- 
tric distribution system, will be on the Novem- 
ber 4th ballot for a decision by San Fran- 
cisco voters. The supervisors made that 
definite on August 18th by a 9-2 vote. Super- 
visors Brown and Colman were the dissent- 
ers. 

They declared the proper procedure for 
solving San Francisco’s power problem is to 
amend the Raker Act. Colman also chal- 
lenged the estimated net profit of $5,233,000 
annually from municipal operation of the 
system as compared with $2,400,000 gross 


revenue under the outlawed agency contract. 
Colman insisted events might prove Utilities 
Manager Cahill’s estimate of surplus profit 
to be “optimistic.” 

City Attorney O’Toole was to draw a 
charter amendment to allow for the issuance 
of the bonds under what has become common- 
ly known as “Plan Nine.” It has the approval 
of Secretary of the Interior Ickes. 

In addition to the purchase of existing 
PG&E facilities, the bond issue would cover 
construction of an additional hydroelctric 
plant at Red Mountain Bar, extension of the 
present power line from Newark into San 
Francisco, and purchase or construction of a 
steam stand-by plant. 


Delaware 


City Plant Shows Profit 


A’ operating profit of $114,765 was shown 
in the operations of the city-owned elec- 
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tric light plant at Dover in the fiscal year 
ended on June 30th, according to the annual 
report of the auditor of the city’s financial 
accounts made public last month. 
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The auditor’s report showed receipts from 
the operation of the electric plant amounted 


to $198,233, while operating expenses were 
placed at $83,468. af 


District of Columbia 


Power Expansion Announced 


N accelerated expansion of plant facilities 
A to meet the increasing demand for elec- 
tric power in the nation’s capital was an- 
nounced on August 22nd by A. G. Neal, presi- 
dent of the Potomac Electric Power Com- 
pany. The company, serving Washington, 
D. C., and surrounding territory, will spend 
more than $30,000,000 by 1943 for the in- 
stallation of new generating facilities and the 
expansion and improvement of transmission 


and electric power distribution systems. 

After installing a 50,000-kilowatt generating 
turbine last October, the company ordered 
three additional units of the same size, one 
to be installed next March, another to be put 
into operation early in 1943, and the third late 
in 1943. The construction program, Mr. Neal 
reported, will run at the rate of more than 
$10,000,000 annually and the combined cost of 
the three new generating units alone, with 
accompanying machinery, will approximate 
$11,395,000. 


Illinois 


Demand Fare Increase 


N immediate 1-cent increase in street car 
fares to 8 cents was asked by the Chicago 
Surface Lines in a petition presented to the 
state commerce commission in Springfield last 
month, 

The petition, signed by the lines’ four re- 
ceivers and Charles W. Chase, president, as- 
serted that recent increases in wages and ma- 
terial costs have added $2,900,000 a year to 
annual operating expenses. These higher ex- 
penses require an immediate “emergency” 
boost in street car fares, pending a full hear- 
ing by the commission on a permanent fare 
increase, the petition argued . 

The company maintained that even an 8-cent 
fare would “yield an entirely inadequate re- 
turn” but argued that the additional 1 cent a 
ride was needed to maintain adequate service. 

The city council voted unanimously on 
August 22nd to oppose the increase being 
sought by the Chicago Surface Lines and the 
elevated lines. The council’s resolution directed 


the corporation counsel to oppose any hearings 
on the rate boost applications, unless the 
transit companies officially accept the transit 
unification plan adopted by the city council 
June 19th. 

The unification ordinance requires the 
merger of the surface and elevated lines into 
one system and the undertaking of a $102,000, 
000 improvement program. 


Rehearing Sought 


Tz Federal Power Commission on August 
22nd announced the receipt of an applica- 
tion for rehearing and reargument by Chicago 
District Electric Generating Corporation of 
Chicago on the commission’s opinion and order 
of July 16th, which applied the prudent in- 
vestment theory as a basis of rate making and 
ordered the corporation to cut its rates to Com- 
monwealth Edison Company of Chicago by 
$521,978 annually through establishing the cor- 
poration’s rate base at $34,355,469 and fixing 
the rate of return at 54 per cent thereon. 


Kentucky 


Tax Losses Block TVA 


F ig bill to enable Kentucky municipalities 
to contract with the Tennessee Valley 
Authority for power must compensate govern- 
mental units for taxation of privately owned 
utilities which would be lost under the plan, 
State Public Service Commissioner J. J. Green- 
leaf asserted recently. 

Unless such provisions are included, the com- 
missioner said, the bill would have small 
chance of favorable consideration by the 1942 
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legislature. His statement was made at a meet- 
ing at Frankfort of a group representing the 
Kentucky Municipal League, the state public 
service commission, and the TVA, at. which 
actual work on preparation of a legislative 
measure was begun. se 

A proposed bill providing for acquisition 
and operation of electric plants by cities an‘ 
the distribution of power supplied by the TVA, 
prepared by Joseph Swidler, TVA Solicitor, 
was submitted to the meeting and read by Carl 
B. Wachs, secretary of the league. 
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Based largely on existing laws of Tennessee, 
Alabama, and Mississippi, the Swidler bill 
contained provisions for payment of taxes by 
the projected municipally owned utilities 
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only to cities. At the meeting, this clause was 
changed to provide for payment of sums to 
all governmental agencies equal to amounts 
which would be paid if privately owned. 


Louisiana 


Power Heads Promise Aid 


Cw Sam Jones last month said he 
had obtained a promise from principal 
electric power producers in the state to pro- 
vide energy at attractive rates for virtually any 
industrial expansion the defense program may 
bring to Louisiana, 

The governor made the announcement after 
a conference with executives of eight utility 
firms, declaring that the guaranty, along with 
detailed information as to present and poten- 
tial power production, would be used to for- 
ward the state’s campaign for a larger share 
in defense industry. 

“We will furnish the necessary electric 
power for any industry—except aluminum— 
which may locate in Louisiana, at rates which 
will be acceptable,” the utilities said. More- 
over, if their present plant capacity is not suff- 
cient, they said they would expand it. 


Aluminum was excepted because its produc- 
tion requires a tremendous amount of electricity 
and it was feared that such an expansion would 
cause great economic dislocation if the 
aluminum plants should close after the crisis, 
the governor said. He added that the question 
of obtaining aluminum plants in Louisiana was 
“by no means dead.” 

Governor Jones said the power executives 
revealed that on their own initiative they had 
undertaken plant expansion programs to in- 
crease production by 130,000 kilowatts. He 
said the companies had agreed to provide de- 
tailed figures as to their present output, the 
maximum they could produce without con- 
siderabie plant expansion, and the amount 
which could be expected if they embarked on a 
full-fledged expansion program. 

Gas-producing companies agreed at an 
earlier conference to make corresponding data 
available, he added. 


M ichigan 


AFL-CIO Transit Battle 


HE gewagd metropolitan transportation facili- 
ties were paralyzed on August 20th by a 
strike of AFL bus drivers and street car 
operators which forced 1,200,000 defense and 
white-collar workers to walk or hitch-hike to 
their jobs. Service was halted at 4 A.M. when 
4000 coach operators, motormen, and con- 
ductors affiliated with the Amalgamated Asso- 
ciation of Street, Electric Railway, and Motor 
Coach Employees walked out on the city- 
owned Detroit Street Railway Commission. 

Thorald Wuori, president of the AFL union, 
which was involved in a jurisdictional dis- 
pute with the State, County, and Municipal 
Workers (CIO), said his group planned to 
“tie up every form of transportation” until the 
city granted “sole collective bargaining rights.” 

The CIO union’s Michigan regional direc- 
tor, Laurence Blythe, countered with an offer 
to resume operation of the city’s 1,650 busses 
and 600 street cars “as soon as we are guaran- 
teed police protection.” 

Transportation facilities were resumed at 4 
P.M. on August 24th after AFL unionists ac- 
cepted a settlement proposal for ending the 5- 
day strike. The walkout was the longest one 
in the city’s 19-year ownership of the system. 

With only three dissenting votes, the 2,500 
members of the Amalgamated Association of 


Street and Electric Railway and Motor Coach 
Employees (AFL) voted to accept the peace 
pact drafted by their leaders and Mayor Ed- 
ward Jeffries after prolonged negotiations. It 
called for a system-wide election August 26th 
to determine the union having a majority of the 
employees. In return for this concession, Jef- 
fries withdrew his objection to signing a con- 
tract granting sole negotiating rights for the 
system’s 5 5,500 employees. CIO spokesmen 
opposed the August 26th election, which was 
won by the AFL union. 

The vote was 3,074 for the AFL Amalga- 
mated Association of Street, Electric Railway 
and Motor Coach Employees and 1,925 for the 
CIO State, County, and Municipal Workers of 
America, 


Plant Vote Ordered 


SPECIAL city election recently was called 
A by the Albion 5 council for September 
9th on the question of the city acquiring the 
Albion Gas Light Company plant, which is for 
sale because of a Securities and Exchange 
Commission order directing divorcement of 
the company from Middle West Corporation. 
City officials estimated the plant and out- 
standing bonds could be heneiuaed for $135,- 
000. A $100,000 general obligation bond issue 
would be voted on at the election. 
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Nebraska 


Plant Leased to District 


HE McCook power plant and distribution 

system has been leased by the Consumers 
Public Power District to the Platte Valley 
Public Power and Irrigation District for 
operation, it was announced at McCook last 
month. 

H. G. Kruse, formerly general auditor and 
assistant manager for the old Nebraska Light 
& Power Company, was named manager of the 
McCook division, which includes properties 
in McCook and at Indianola. Kruse has been 
in charge since the sale to Consumers last 
April. 

Since the completion of removal of the sub- 
station on the transmission line to the new 
location near the McCook plant, and addition 
of current control equipment on the North 
Platte-McCook line, all current being used 
in McCook is coming from the Platte Valley’s 
North Platte plant. The McCook plant is 
being maintained with a full crew as an 
emergency stand-by. 


Speed Power Hook-up 


B Rang Tri-County project took steps recently 
to speed immediate construction of extra 
transmission lines authorized under a speciai 
PWA allotment. The project’s right-of-way 
committee started making appraisements of 
land on August 11th, after a meeting at Kear- 
ney with Public Works Administration off- 
cials to clear up details of the construction, 

The proposed lines, to be built under a 
$994,000 PWA allocation, will include a 115- 
kilovolt transmission line from the project’s 
Johnson canyon No. 2 power house to the 
Grand Island substation of the Nebraska power 
grid, and a 34.5-kilovolt line from the John- 
son canyon No. 2 power house to Elm Creek 
and Gothenburg. 

Under a similar allocation of $1,819,000 to 
complete integration of the state’s public power 
network, the Loup River Public Power Dis- 
trict will build 115-kilovolt lines from Tamora 
to the Grand Island substation and from 
Columbus to Omaha. 


New Hampshire 


Hydroelectric Development 
Urged 


HAIRMAN Leland Olds of the Federal 

Power Commission on August 20th urged 
the New Hampshire Water Resources Board 
to approve a plan for the hydroelectric and 
flood-control development of the Contoocook 
river in New Hampshire which would provide 
electric power for the national defense pro- 
gram as soon as possible. 

During meetings of the board at Peter- 
borough, Henniker, and Concord, New Hamp- 
shire, to consider alternate plans submitted by 
the Federal Power Commission and the Corps 
of Engineers, United States Army, for the de- 
velopment of the Contoocook river, Chairman 


Olds stressed the defense emergency need for 
electric power in the New England area. 

Under the plan recommended by the com- 
mission, generating facilities totaling 61,000 
need would be installed on the Contoo- 
cook, 

These facilities would be 14,000 kilo- 
watts at Blackwater ; 16,000 kilowatts at Lower 
Hillsboro; 10,000 kilowatts at Stoddard; and 
21,000 kilowatts at Penacook. A _ storage 
reservoir is planned at Bennington. 

In a report to President Roosevelt dated 
July 16, 1941, the commission recommended 
an initial installation calling for completion 
of 7,000 kilowatts capacity at Blackwater and 
the storage reservoir at Bennington by 1943 
and 12,000 kilowatts capacity at Lower Hills- 
boro by 1945. 


New York 


Utilities Ordered to Open Books 


poem Court Justice Francis D. McGarey 
on August 15th held at Mineola, Long Is- 
land, that preferred stockholders of the 
Queensborough Gas & Electric Company and 
of the Nassau and Suffolk Lighting Company 
were entitled to an accounting of the profits 
of those firms and of the Long Island Lighting 
Company, by which the two companies are 
controlled. 
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The plaintiffs, in their action, contended 
that profits of their companies were siphoned 
off by the Long Island Lighting Company and 
that, as a result, they failed to receive $2,000,- 
000 in dividends to which they were entitled. 

Justice McGarey’s decision did not sustain 
the plaintiffs’ claim that they were entitled to 
reimbursement, but merely affirmed their right 
to have an accounting of transactions, Whether 
funds will be pumped back into the companies 
is subject to further litigation. 
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Oregon 


Purchase Agreement Announced 


IGNING of a preliminary agreement for pur- 
Soe of all Tillamook county properties 
of the Mountain States Power Company by 
the Tillamook County People’s Utility Dis- 
trict at a price of $625,000 was announced on 
August 21st by Bonneville Power Administra- 
tor Paul J. Raver. 

Completion of the transfer will make Tilla- 
mook the first of Oregon’s ten people’s utility 
districts to acquire its own system for the 
distribution of Columbia river power from 
Bonneville and Grand Coulee dams. Purchase 
of the properties will be financed exclusively 
from the sale of revenue bonds. A proposed 
issue of $750,000 worth of district bonds was 
approved by the voters of the Tillamook dis- 
trict last November. 

Properties to be purchased include a 3,500- 
kilowatt steam-generating plant and 161.5 miles 
of lines within the Tillamook district and the 
towns of Wheeler and Nehalem. The district 


will serve 3,100 residential and farm consum- 
ers and 635 commercial and industrial custom- 


rs. 

Delivery of Columbia river power to the dis- 
trict will be speeded by construction of a 
Federal transmission line into Tillamook, 
Administrator Raver announced. The district 
has entered into a 20-year contract with the 
Bonneville Power Administration for pur- 
chase of 2,000 kilowatts of prime power at 
$17.50 er kilowatt hour. The district plans 
to continue operation of the local steam plant, 
utilizing as fuel lumber mill waste produced 
in the area. 


PGE Request Dismissed 


PPLICATION of the Portland General Elec- 

tric Company for authority to purchase 

for $20,000 the Butte Light & Power Company 

of Scotts Mills was dismissed by the Federal 

Power Commission on August 13th for want of 
jurisdiction. 


Pennsylvania 


Bus Fees Upheld 


TT Philadelphia Transportation Company 
must continue paying the city a $50 annual 
license fee for each of its busses, Judge Louis 
E. Levinthal ruled in Common Pleas Court 
No. 6 on August 15th. He ordered judgment 
of $17,150 for the city to cover fees due in 
advance for the year beginning July 1, 1940. 

Behind the decision was said to be the ques- 
tion whether busses are “cars.” In 1907 the 
city made its historic agreement with the 
Philadelphia Rapid Transit Company, PTC’s 
predecessor, in which the transit company and 
its subsidiaries were exempted from “all 
license fees with respect to the cars run over 
the system.” 

In exchange for that exemption, and for its 


release from any obligation to pay for street 
paving and snow removal, the company agreed 
to pay the city a general annual fee starting 
with $500,000 and going up to $700,000. An- 
other part of the contract entitled the company 
to credit for the general annual payment 
against any “taxes or assessments” imposed 
by the city for anything other than real estate 
or dividends. 

In 1923 the Philadelphia Rural Transit Com- 
pany was formed as a PRT subsidiary to run 
busses. The city placed a charge of $50 a year 
on each bus. The company paid it regularly 
from 1924 to July 1, 1939, in advance. Then 
PRT was reorganized and PTC set up to take 
over the system, including the busses. The 
idea that the new company need not pay the 
bus fees was then evolved, and the city sued. 


Texas 


Power Pool Planned 


Efe formation of a proposed gigantic 
power pool to alleviate the shortage of 
power for the operation of defense industries 
in Texas was announced at Fort Worth last 
month as plans were completed for the filing 
of applications with the Public Works Admin- 
istration for eight projects on the Brazos, 
Lower Colorado, and Guadalupe rivers costing 
approximately $40,000,000. 

The projects include seven new dams and a 


“stand-by” steam plant, which are expected 
to produce 125,000 more kilowatts of electric 
power for the use of a number of defense in- 
dustries. 

Representatives of the Brazos River Rec- 
lamation and Conservation District met at 
Fort Worth with Harold G. Tuftyn, Washing- 
ton, D. C., principal engineer of the power 
division of Defense Public Works, and offi- 
cials of the regional public works office at Fort 
Worth, and completed the power pool arrange- 
ments. 
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Gas Utilities Director Named 


Hn" Jones of Austin, former legislator 
from Decatur, Wise county, last month 
was named director of the gas utilities division 
of the state railroad commission, effective 
August 15th, at a salary of $5,000 a year. 

Jones was named by Olin Culberson and 
Jerry Sadler, a majority of the commission, 
after S. W. Breeding of Dallas, appointed 
several weeks ago, advised the commission he 
could not accept the place because of business 
reasons. 

Senator Clay Cotten was elected to the 
place soon after Sadler was inducted three 
years ago, but never qualified and continued 
as a member of the state senate. The position 
was vacant many months except for the acting 
director. 

Jones served two terms in the house and 
moved to Austin in 1932. He has since resided 
there while practicing law. 


SEC Asked to Hear Case 


| Spocig officials of Dallas took another 
possible utility controversy to Washing. 
ton on August 15th when they petitioned the 
Securities and Exchange Commission for a 
hearing on a proposal of the Dallas Railway 
& Terminal Company to acquire the Oak Clift 
property of the Northern Texas Company. 
Utilities Supervisor Frank R. Schneider ob- 
tained a secret session of councilmen called 
hurriedly to discuss the proposal and it was 
approved a few minutes later in open meeting. 

Schneider said he would seek an interpreta- 
tion of the effect the proposal will have on 
the street car company’s property value for 
rate-making purposes. He said the Oak Cliff 
properties to be acquired are listed for rate- 
making purposes at $2,500,000, but the company 
was offering common stock worth $1,540,000 
for it. Schneider and City Attorney Kucera 
were authorized to take any necessary steps. 


Utah 


Rate Cut Proposal Filed 


N™ rate schedules for combination com- 
mercial service and municipal street- 
lighting service in Salt Lake City, at reduc- 
tions of approximately $100,000 per year in 
power charges immediately and ultimate pos- 
sible reductions of $215,000 per year, were 
filed on August 11th by the Utah Power & 
Light Company with the Utah Public Service 
Commission. The new schedules would become 
effective September 11th, in so far as the re- 
ductions are concerned, and the commission in- 
dicated it would not take action objecting to 
the reductions. 

The schedules also included provisions for 
automatic rate adjustments after January 1, 
1942, in the event of increases or decreases in 
operating costs of the company because of 
fluctuations in commodity price levels or 
changes in the amount of taxes paid by the 
company. The commission withheld a decision 
on the request for inclusion of these adjust- 
ment clauses. 

The commercial schedules would provide for 
reduction of rates through uniformity of wir- 
ing and metering to all customers “whose serv- 
ice and wiring will permit delivery and 
metering at one point,” numbering about 5,000 
customers who would be immediately benefited, 
and about 1,000 more who might obtain the 
reductions in the future by rewiring their 
business establishments. 

Savings to the 5,000 customers would be ap- 
proximately $81,000 a year, it was indicated, 
and savings proposed under the municipal 
street-lighting schedule would amount to an 
additional $19,000 a year. 
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Offers Lower Rates 


EW rates for electric power furnished Og- 

den city for lighting purposes would re- 

duce the annual cost from $38,617 a year, under 

the present contract, to $32,636 annually, under 

a new contract proposed to the city commis- 

sion last month by officials of the Utah Power 
& Light Company. 

The new schedule was presented to the city 
by George L. Ellerbeck, manager of the Ogden 
district for the power company; W. J. Critch- 
low, Jr., division sales manager ; and Clarence 
Vacher, commercial sales manager. 


Power Plans Wait Study 


B pends power needs still have not been 
determined, pending decision on several 
proposed defense plants, and as a result power 
expansion in the state cannot be planned 
definitely at present, George M. Gadsby, pres- 
ident and general manager of the Utah Power 
& Light Company, reported recently after a 
2-day conference with officials of the Federal 
Power Commission and the power division of 
the Office of Production Management at Wash- 
ington. 

As in the rest of the nation, a decision on 
power requirements in Utah must await fur- 
ther study and action on such proposed major 
plants as the alunite plant at Marysville and 
the steel and pig iron expansion program at 
Provo. Should these projects be approved, a 
definite idea of Utah’s defense power needs 
would be given; should they be abandoned, 
the present tentative outline of power needs 
would have to be revised downward. 
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The Latest 
Utility Rulings 


Consolidation to Effect Economies and Single 
Management Consistent with Public Interest 


CONSOLIDATION of United Electric 

Light Company, Pittsfield Electric 
Company, and Turners Falls Power & 
Electric Company with the Western 
Massachusetts Electric Company, owner 
of all the stock of the other companies, 
was approved by the Massachusetts De- 
partment of Public Utilities as consistent 
with the public interest. An issue of 
stock to be exchanged for stock of the 
consolidated companies, without any in- 
crease in capitalization, was also ap- 
proved. 

The Massachusetts statute relating to 
consolidation formerly provided that 
electric companies operating in the same 
or contiguous municipalities might con- 
solidate, upon approval of the stock- 
holders, where the facilities for furnish- 
ing and distributing electricity would not 
thereby be diminished and the consolida- 
tion and the terms thereof are consistent 
with the public interest. In 1939 the 
statute was amended so that now the sole 
duty of the department is to determine 
that the consolidation and terms thereof 
would be consistent with the public 
interest. 

The importance of the revision, 
said the department, was not in its ap- 
plication to the facts of this case, be- 
cause the petitioners had shown compli- 
ance with the section as in effect at the 
time of the filing of the petition and as 
revised, but rather that the policy of the 
law sanctions the consolidation of elec- 
tric companies. The department, it was 
said, is not directed to decide whether 
the public convenience or public neces- 
sity requires or justifies consolidation. 

Commenting upon the reasons for ap- 
proval of the consolidation, the depart- 
ment said: 
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It is quite true, as is conceded for the 
companies, that the immediate savings will 
not be so large as to effect a reduction in 
rates but they are sufficient to warrant the 
decision of the companies to consolidate. 
There will be one company instead of four, 
and a single management. Advantages will 
be gained in the purchase of supplies, the 
repair and maintenance of plant and equip- 
ment, the diminution of the number of re- 
ports and returns, the more efficient use of 
joint facilities, better long-term financing, 
and in general, which is the immediate ob- 
jective, a more efficient operation. These 
advantages are general but obvious. The 
companies have de facto been operating as 
a single unit in many respects and there is 
no valid reason why they should not be per- 
mitted to operate de jure as a consolidated 
unit in all respects. Even though the sav- 
ings may not be so large as to bring about 
rate reductions the company is nevertheless 
entitled to the benefit of savings and the 
other advantages which will result from the 
consolidation and that is a consummation 
quite consistent with the public interest. 
Utility companies are charged with the duty 
of operating efficiently and economically; 
therefore, they should not be precluded from 
the performance of that duty simply be- 
cause of a general but unfounded opposi- 
tion to consolidations. 


It appeared that various amounts of 
plant investment were required in the 
case of each of the companies to return 
$1 of revenue. Therefore, in order that 
the interests of the several communities 
presently served by the companies might 
be adequately safeguarded, it was or- 
dered that the accounts of the consoli- 
dated companies be kept as they were be- 
fore the consolidation, except that rea- 
sonable apportionments might be made 
whenever necessary, subject at all times, 
however, to the approval of the state de- 
partment of public utilities. Re Western 
Massachusetts Electric Co. et al. (DPU 
5834). 
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Penalty Imposed for Unauthorized Group and 
Party Motor Carrier Service 


COMPLAINT filed by one transporta- 
tion company against another for 
unauthorized deviations in group and 
party rates was sustained in part by the 
Pennsylvania commission and a penalty 
imposed. The commission, however, dis- 
missed two of the allegations for reasons 
stated. 

One allegation was that the company 
had transported groups and parties from 
a point of origin to a destination served 
by the regular route service of the com- 
plainant, and made the return trip in less 
than one hour after the last scheduled bus 
of the complainant left the point of des- 
tination for the point of origin. When the 
complaint was filed the rules of the com- 
mission prohibited such operation, but 
since the institution of the proceedings 
the commission by order had altered its 
rules so as to authorize the service com- 
plained of. Accordingly the commission 


dismissed these allegations from its con- 
sideration. 

The respondent was also charged with 
violating the Motor Vehicle Code by the 
use of improper license tags on its busses, 
but the commission did not impose any 
penalty on account of this violation, since 
the enforcement of the Motor Vehicle 
Code had been delegated to the Depart- 
ment of Revenue. 

As to an excuse for misconduct based 
on a contention that the company was 
coerced under threats of losing its certifi- 
cate into filing an unfair tariff against its 
will, the commission said that the record 
disclosed nothing to corroborate this as- 
sertion, which, even if true, was no de- 
fense to the company’s failure to adhere 
to its tariff on file with the commission. 
Conestoga Transportation Co. v. Penn 
Highway Transit Co. (Complaint Docket 
No. 13458). 


= 


Unauthorized Artificial Gas Not to Be Considered 
In Fixing Natural Gas Rates 


N unusual situation has developed in 

the litigation of the Ohio Fuel Gas 
Company involving ordinance rates for 
natural gas in the city of Columbus. The 
company was authorized by ordinance to 
furnish natural gas service at a specified 
rate and at a fixed minimum heating 
value. The company, however, as stated 
by the Ohio Supreme Court, “engaged 
in the secret and undisclosed practice of 
mixing manufactured gas with the nat- 
ural gas and furnishing the combined 
product,” still possessing the specified 
heat value. The court has now decided 
that rates should be based upon the cost 
of natural gas without any allowance for 
extra expenses involved in furnishing 
artificial gas. 

The rates fixed by the municipality had 
been contested before the commission 
[ (1939) 32 PUR(NS) 321] and higher 
rates authorized, but these were unsatis- 
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factory to both the company and the city 
and appeal was taken to the supreme 
court. The court upheld the jurisdiction 
of the commission to review the rates al- 
though artificial gas was being furnished 
instead of merely natural gas as required 
by the ordinance, but on the question of 
rate making it said: 


It is obvious that the gas furnished by the 
company was not unadulterated natural gas, 
but a combination of natural gas and manu- 
factured gas, not within the contemplation 
of the city of Columbus or the Columbus 
gas consumers. Furthermore, this hybrid 
product was created and distributed sur- 
reptitiously, without the knowledge or ap- 
proval of the city, the users of the gas, or 
the public utilities commission. Natural gas 
was called for and, under the circumstances, 
natural gas should have been supplied—not 
mixed gas. The company is solely respon- 
sible for its action and in our estimation 1s 
not entitled to the benefit of any expense in- 
curred in obtaining these manufactured 
gases. All expenses so incurred should be 
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wholly eliminated in the determination of a 
rate base. 

In our opinion the most practical manner 
in which to handle the problem is to reverse 
the order of the public utilities commission 
and remand the case, with instructions to fix 
a rate for the period in dispute on the basis 
of the natural gas supplied by the company, 
eliminating entirely from the computation 


T is as much the duty of the shipper 

to pay the lawful rate for transporta- 
tion as it is the duty of the carrier to col- 
lect it, said the Washington Department 
of Public Service in an investigation of 
rebates by a motor carrier. The record 
showed that the shipper quoted the rates 
he would pay, and the carrier accepted 
them, although he protested and tried to 
get more. The inference was said to be 
plain that the shipper dictated the rates 
that he desired without reference to the 
proper and lawful tariffs. 

Rebates received by shippers, it was 
said, are unlawful whether received in 
ignorance or with knowledge, but it 
seemed plain to the commission that any 
steady shipper, such as the one in this 
case, must be rather well informed as 
to freight rates. 

The department was of the opinion 


any and all expenses of the company con- 
nected with the procurement and distribu- 
tion of the manufactured inert and reformed 
gas. This may be done upon the existing 
record, with additional evidence if neces- 
sary. 

Ohio Fuel Gas Co. v. Public Utili- 

ttes Commission (Nos. 27813, 27814). 


e 


Shipper at Fault in Demanding Rate Concession 


that the carrier should be required to 
collect the full amount of the rebates or 
undercharges from the shipper and fur- 
nish proof that he had done so. The de- 
partment, it was said, should also trans- 
mit the record in the case to the attorney 
general of the state with a recommenda- 
tion that action be started in the name of 
the department, as provided by law, for 
the collection from the shipper of three 
times the amount of the rebates received 
by him from the carrier, or that such 
criminal action be taken against the ship- 
per as might be deemed proper. 

The carrier’s permit was suspended for 
a period of twenty days and he was or- 
dered to ascertain and collect the under- 
charges and to cease and desist from vio- 
lating the department’s rules. Depart- 
ment of Public Service v. Trudeau (Or- 
der MV No. 35518, Hearing No. 2541). 


e 


Restriction on Charges by Hotels and Telephone 
Companies Sustained 


HE appellate division of the New 
York Supreme Court upheld a 
judgment and order of the supreme 
court [(1940) 36 PUR(NS) 8] requir- 
ing the New York Telephone Company 
and certain hotels to make charges for 
hotel telephone service in accordance 
with schedules filed with the commission 
and requiring the telephone company to 
enforce the terms and conditions of the 
tariffs. Judge Foster, speaking for the 
court, said: 
For a period of some twenty years there 


has existed an administrative construction 
of the public service commission to the ef- 
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fect that telephone service rendered in hotel 
guest rooms is utility service, and that the 
rates therefor may be regulated. Connolly 
v. Burleson (NY) PUR1920C 243. While 
not conclusive an administrative ruling of 
long standing is entitled to considerable 
weight even when the subject is not free 
from doubt. United States v. Chicago, N. S. 
& M. R. Co. (1933) 288 US 1, 77 L ed 583. 
This ruling has been adopted in principle in 
other jurisdictions and by other regulatory 
bodies. Hotel Pfister v. Wisconsin Teleph. 
Co. 203 Wis 20, PUR1931A 489; Re Hotel 
Marion Co. (Ark) PUR1920D 466; Jef- 
ferson Hotel Co. v. Southwestern Bell 
Teleph. Co. (Mo 1936) 15 PUR(NS) 265. 
We think it is supported by logic and prac- 
tical necessity if the purposes of the Public 
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Service Law are to be effectuated. A tele- 
phone within a hotel, used to furnish service 
in connection with outside calls, must be 
considered as an extension of the telephone 
company’s general system and subject to 
regulation ; otherwise the public will be sub- 
jected to a variety of rates concocted under 
the guise of hotel service and completely 
unregulated. To avoid such an evil is one 
of the main purposes of the statute. The 
fact that outside service is involved in this 
case distinguishes it from the case of Chesa- 
peake & P. Teleph. Co. v. Manning (1902) 
186 US 238, 46 L ed 1144, where only intra- 
hotel service was involved... . 

In reaching the foregoing conclusion we 
cannot be concerned with whether hotels 
make a loss or profit. Neither contingency 
can alter, or indeed have any effect upon, 
the principles to be applied. The claim of 
confiscation as made by some hotels we deem 
entirely irrelevant. There is no appeal from 
any order of the commission before us, and 
in any event, confiscation does not take place 
until there is a destruction or impairment 
of a property right. A hotel acquires no 
property right in utility service which it is 
not required by law to furnish. Nor can we 
consider whether the tariff schedules are 


reasonable or not. Such an issue must be 
tried elsewhere before we may review it. 


Presiding Justice Hill, differing from 
the majority, expressed the view that the 
decision should be modified to permit a 
hotel to make a separate charge in addi- 
tion to the rates fixed by the commission, 
the regulated charge being compensation 
to the hotel to offset the expenses in- 
curred for the maintenance of the private 
branch exchange and the rates charged 
to the hotels for the telephone installation 
in the rooms, 

The additional charge, Justice Hill 
said, is for the personal service and sec- 
retarial assistance given to the guest in 
connection with his use of the facilities, 
and the hotels should not be required to 
assume the cost, as the alternative would 
be a higher rate per room regardless of 
the use of such services by guests. Peo- 
ple ex rel. Public Service Commision v. 
New York Telephone Co. et al. 


e 


Business Telephone Classification 


SUBSCRIBER engaged in the insurance 
business was held by the Wisconsin 
commission to be properly classified as a 
business subscriber, to whom business 
rates would be applicable, where peg 
counts indicated a substantial use of the 
telephone for business purposes and 
where the patron failed to comply with a 
rule of the telephone company in that he 
advertised his business. Commissioner 
Whitney, in a dissenting opinion, held 
that publishing two advertisements did 
not constitute “general and persistent ad- 
vertising” as contemplated by the com- 


e 


pany rule. He also was of the opinion 
that there was not a showing of either 
“substantial” or “major” use of the tele- 
phone for business purposes. 

The subscriber had formerly lived ina 

city, and upon moving into rural terri- 
tory he obtained resident telephone serv- 
ice. 
He learned that no directory change 
would be possible for some time and, 
therefore, advertised on two occasions to 
show his new telephone number. State 
Long Distance Telephone Co. v. Lean 
(2-U-1707). 


Commission Cannot Regulate Crossing of 
Abandoned Street Railway 


|. Mage Soong alleging that a street 
railway crossing below grade was 
dangerous, unnecessary, and should be 
abolished was dismissed by the Pennsyl- 
vania commission for lack of jurisdic- 
tion. The crossing had been constructed 
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by the railway company in 1913. Latei 
the company discontinued service tem- 
porarily under commission authority, and 
after a while its assets were sold at fore- 
closure sale and an “out-of-existence” 
affidavit was filed with-the department 
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of revenue of the commonwealth. The 
commission said : 


Under the facts as above stated, since the 
railway company did not, on June 1, 1937, 
the effective date of the Public Utility Law, 
own or operate in this commonwealth equip- 
ment or facilities for transporting passengers 
or property as a common carrier, it is not a 
“public utility” as defined in §2(17) of the 


e 


Public Utility Law. Furthermore, since 
street railway operations over the crossings 
ceased on July 10, 1933, the crossing is a 
“dead crossing” and, therefore, not within 
the jurisdiction of the commission. 


Department of Highways of Common- 
wealth of Pennsylvania v. West Side 
Electric Street Railway Co. (Complaint 
Docket No. 13487). 


Service Need Overcomes Effect of Illegal 
Operations 


yg California commission, in au- 
thorizing motor carrier service by 
an operator who had been conducting op- 
erations unlawfully in the past, held that 
the public need for the service was suffi- 
ciently great to overcome the taint of 
illegality attached to prior operations, 
stating : 
It is true that, as a general policy, regard 
for the law and fairness to competing car- 
riers call for a denial of a certificate to such 


an operator. The application of this prin- 
ciple is always subject, however, to the con- 


venience and necessity of the public, the pro- 
motion of whose interests is of paramount 
concern. While it appears that applicant has 
regularly served the general public between 
the points in question and has accordingly 
been operating as a highway common carrier 
without proper authority therefor, it is also 
true that a compelling public need for his 
proposed service has been shown. Further- 
more, it is not certain that applicant was 
aware of the illegality of his Los Angeles 
operations. 


Re Gotelli (Decision No. 34187, Appli- 
cation No. 22957). 


e 


Other Important Rulings 


HE Securities and Exchange Com- 

mission denied an application, pur- 
suant to § 2 (a) (8) of the Holding Com- 
pany Act, for orders declaring the appli- 
cant not to be a subsidiary company of 
specified holding companies owning more 
than 10 per cent of the applicant’s out- 
standing voting securities, because the ap- 
plicant failed to show that its manage- 
ment and policies were not subject to a 
controlling influence by the holding com- 
pany so as to make it necessary or appro- 
priate in the public interest and for the 
protection of investors or consumers that 
the applicant be subject to the obligations, 
duties, and liabilities imposed in the act 
upon subsidiary companies. It was said 
that even if the commission assumed that 
any one of the three immediately inter- 
ested companies might at times differ 
with the others in matters of policy, that 
fact was of no moment since the act need 
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not be construed as meaning “that those 
exercising controlling influence be able to 
carry their point.” Re Moreau Manufac- 
turing Corp. (File Nos. 31-461, 31-472, 
Release No. 2868). 


The California commission held that 
where rates were voluntarily reduced it 
did not necessarily follow that repara- 
tion should be awarded on shipments for- 
warded before the reduced rates were 
made effective; that in submitting rate 
comparisons it is upon the party offering 
such comparisons to show that they are a 
fair measure of the reasonableness of the 
rates in issue; and that a defendant’s of- 
fer to satisfy a complaint cannot be con- 
strued as an admission, or proof, that any 
rate in excess of the subsequently estab- 
lished rate was unreasonably high. Met- 
tler v. Southern Pacific Co. (Decision 
No. 34115, Case No. 4485). 
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The California commission, in author- 
izing the operation of a passenger stage 
service, said that while there was some 
doubt whether the service could be con- 
ducted at a profit, the public should 
nevertheless be given opportunity to 
demonstrate, through their patronage, 
that there was justification for its estab- 
lishment. In the same case the operator 
was required to post a conspicuous notice 
to the public that the service was being 
subsidized by a real estate subdivider in 
order to create public confidence in the 
enterprise. Re Nolan et al. (Decision No. 
34216, Application No. 23720). 


The Federal District Court, Southern 
District of New York, sustained a 
complaint by the Interstate Commerce 
Commission in an action to restrain the 
operation of scheduled trips over regular 
routes where a motor transportation com- 
pany was authorized to operate only in 
round-trip charter operations over irreg- 
ular routes, notwithstanding a contention 
that the action was in effect a petition to 
review or enforce an order of the Inter- 
state Commerce Commission. The court 
concluded that the action was to restrain 
any further violation of the Motor 
Vehicle Act. [nterstate Commerce Com- 
mission v. Fordham Bus Corp. 38 F Supp 
739. 


The Federal District Court, Northern 
District of Illinois, held that certain 
transportation companies had not vio- 
lated the provisions of the Motor Car- 
rier Act by protecting themselves against 
their legal liability to shippers for loss 
or damage to cargoes transported in ex- 
cess of the minimum limits of insurance 
coverage required by the Interstate Com- 
merce Commission, where a complaint 
was directed against policies covering 
cargoes fora certain large shipper. It was 
said that in order to show unreasonable 
preference or advantage it must be shown 
that a preference, advantage, or discrimi- 
nation had been given to the shipper and 
also that the shipper was in the same 
class with other shippers who had not re- 


ceived the alleged preference, advantage, 
or discrimination. Interstate Commerce 
Commission v. Kraft Cheese Co. et al 


38 F Supp 764. 


The California commission declared 
that a deed of trust executed without 
permission was ineffective to impose a 
lien upon public utility property and that 
notes issued without its authority were 
void in a proceeding where the commis- 
sion denied authority to transfer a half 
interest in a certificate and in water util- 
ity property to a partner in the absence 
of evidence of public interest. Re Hen- 
neken (Decision No. 34240, Application 
No. 24131). 


The Pennsylvania commission held 
that it had no authority to order nunc 
pro tunc that a filed tariff be suspended 
where the tariff had become effective 
pursuant to the statute which allowed the 
commission “at any time before it be- 
comes effective” to suspend the operation 
of any tariff stating a new rate. Phoenix 
Glass Co. et al. v. Peoples Natural Gas 
Co. (Complaint Docket Nos. 13475, 
13529). 


The supreme court of Colorado held 
that an irrigation company, as a water 
carrier, is a public utility, and, as such, 
there is the implication that its system 
of carriage and distribution shall be oper- 
ated under reasonable rules and regula- 
tions. Putnam Ditch Co. v. Bijou Irn- 
gation Co. 114 P(2d) 284. 


Recently a railway company, when its 
freight rate structure was attacked, set 
up the defense that if the assailed rates 
were reduced it would have the effect of 
disrupting the rate structure generally, 
but the Ohio commission upset that de- 
fense when it said that if it be found that 
freight rates are unreasonable or other- 
wise unlawful, the situation should be 
corrected regardless of the fear that 
other rates may be affected. Ohio Cal- 
cium Co. Inc. v. Baltimore & Ohio Rail- 
voad Co. et al. (No. 11677). 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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DETROIT EDISON CO. v. SECURITIES AND EXCHANGE COM. 


UNITED STATES CIRCUIT COURT OF APPEALS, SIXTH CIRCUIT 


Detroit Edison Company 


@. 
Securities and Exchange Commission 


[No. 8735.] 
(119 F(2d) 730.) 


Appeal and review, § 28.1 — Decisions of Securities and Exchange Commission 
— Conclusiveness of findings — Scope of review. 
1. Findings of fact by the Securities and Exchange Commission are, upon 
a judicial review of a Commission order, conclusive if supported by evi- 
dence, but the court may examine the whole record and ascertain for itself 
whether there are material facts not reported by the Commission, p. 202. 


Appeal and review, § 68 — Determination by reviewing court — Securities and 
Exchange Commission. 
2. The circuit court of appeals, upon reviewing an order of the Securities 
and Exchange Commission, has full power to settle a controversy, with- 
out further delay, without referring the matter to the Commission for addi- 
tional findings, where the court upon an examination of the whole record 
finds substantial evidence relating to facts not reported by the Commission 
from which differing conclusions may be drawn, and where the interests of 
justice require that the controversy be settled without further delay, p. 202. 


Statutes, § 11 — Construction — Certainty as to provisions. 
3. The Holding Company Act should be so construed that those affected 
by it may be certain of the rules of conduct required of them under its 
provisions, p. 204, 


Statutes, § 11 — Construction — Purpose of enactment. 
4. The words and phrases used in the Holding Company Act should have 
a rational construction with common sense, and the act as a whole should 


be construed to carry out the purpose of Congress in its enactment, p. 
204. 


Statutes, § 11 — Construction — Congressional intention. 
5. The most rational method of interpreting the will of Congress is by 
exploring its intention at the time a questioned law was made, by signs the 
most natural and probable, and these signs are either the words, the con- 
text, the subject matter, the effect and consequences, or the spirit and 
reason of the law, p. 204. 


Statutes, § 11 — Construction — Words used — Meaning. 


6. Words used in a statute are generally understood in their usual and 
most ordinary signification, not so much regarding their grammar as their 
general and popular use, p. 204. 
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Statutes, § 11 — Construction — “Controlling influence” — Meaning. 
7. The phrase “controlling influence” varies in its meaning according to 
circumstances, and the rule applies that where the meaning of a phrase is 
dubious in any setting, the court may establish the meaning by the con- 
text, p. 204. 


Intercorporate relations, § 14.1 — Affiliated companies — “Controlling influence” 
under Holding Company Act. 

8. The Holding Company Act undertakes to bring within its ambit all 
subsidiaries subject to “controlling influence” of a parent, and this phrase 
should be construed in the light of the purpose of the act of which it is 
a part, and when understood in this setting and in the light of its ordinary 
signification, it means the act or process or power of producing an effect 
which may be without apparent force or direct authority and is effective 
in checking or directing action or exercising restraint or preventing free 
action, p. 205. 


Intercorporate relations, § 14.1 — Affiliated companies — “Controlling influence” 
under Holding Company Act. 
9. The phrase “controlling influence” as used in the Holding Company 
Act does not necessarily mean that those exercising controlling influence 
must be able to carry their point, but a controlling influence may be effec- 
tive without accomplishing its purpose fully, p. 205. 


Intercorporate relations, § 6 — Discretion of Federal Securities and Exchange 
Commission — Question of controlling influence. 
10. Congress, in recognition of the various types of corporate control, im- 
posed by the Holding Company Act a wide discretion in the Securities and 
Exchange Commission in determining what is “controlling influence” of a 
parent over a subsidiary public utility, p. 205. 


Intercorporate relations, § 14.1 — Affiliated companies — Controlling influence. 
11. The fact that a parent company has abandoned some of the character- 
istics of “controlling influence” over a subsidiary at the time of a hearing 
does not require the Commission to disregard prior interrelated activities, 
in determining whether there is a “controlling influence,” where there is 
no showing that its latent power to resume such control has been extin- 
guished, p. 206. 


Statutes, § 19 — Construction — Provisos and exceptions. 
12. Provisos and exceptions in statutes must be strictly construed and lim- 
ited to objects fairly within their terms, since they are intended to restrain 
or except that which would otherwise be within the scope of the general 
language, p. 206. 


Intercorporate relations, § 19.21 — Holding company regulation — Subsidiary 
status — Burden of proof. 
13. A company applying for an order declaring that it is not a subsidiary 
of a holding company under § 2(a) (8) of the Holding Company Act, 15 
USCA § 79b(a) (8), has the burden of proof to bring itself within the 
exception of the statute, p. 206. 


Intercorporate relations, § 19.21 — Holding company regulation — Subsidiary 
status — “Public interest.” 

14. The phrase “public interest” as used in § 2(a) (8) of the Holding 

Company Act, 15 USCA § 79b(a) (8) (providing for a Commission of- 
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der that a company is not a subsidiary of a holding company, dependent 
upon the question of “public interest”), means that the public has some 
pecuniary interest or an interest by which legal rights or liabilities of its 
individual members are affected by the operation of the utility, and the 
phrase is not to be construed as requiring the Commission to find that the 
conduct of the applicant’s business has or will affect the public adversely, 
p. 206. 


Intercorporate relations, § 19.21 — Holding company regulation — Status as sub- 
sidiary. 

15. The prime factors in determining statutory exemption under § 2(a) 
(8) of the Holding Company Act, 15 USCA § 79b(a) (8) (relating to 
status as a subsidiary), are the size and extent of the company involved, the 
intercompany relationship, the distribution of its securities and the op- 
portunity presented because of the relationship between the parent and 
subsidiary for excessive charges for services, construction work, equipment 
and materials, and the transactions entered into in which evil may result 
because of the absence of arm’s-length bargaining or restraint of free and 
independent competition, p. 206. 


Intercorporate relations, § 14.1 — Holding company regulation — Status as sub- 
sidiary — Controlling influence. 

16. No error was found in the denial by the Securities and Exchange Com- 
mission of an exemption from the Holding Company Act under § 2(a) 
(8), 15 USCA § 79b(8) (relating to subsidiary status), in view of past 
transactions of the subsidiary with its parent company and a continuing op- 
portunity for resumption of such activities and the extent of the subsidiary’s 
business and the widely scattered ownership of its stock, p. 206. 


Appeal and review, § 18 — Questions not raised below. 


17. A company which has applied to the Securities and Exchange Com- 
mission for an order excluding it from the operation of § 2(a) (8) (a) of 
the Holding. Company Act (relating to subsidiary status), but not asking 
for exclusion from the provisions of the Holding Company Act in question 
because of the intrastate character of its business, cannot successfully urge 
in a proceeding to review the order of the Commission that the order is void 
because not supported by jurisdictional findings and because it is evident 
from the face of the record that the company is not subject to the provisions 
of the act, p. 207. 


Procedure, § 30 — Necessary findings — Jurisdiction. 
18. It is unnecessary for the Securities and Exchange Commission to make 
any specific jurisdictional findings where jurisdictional facts appear in 
an application for a declaration as to status under § 2(a) (8) of the Hold- 
ing Company Act, 15 USCA § 79b (8), p. 207. 


Constitutional law, § 2 — When question decided — Prematurity. 
19. The United States courts, in the exercise of their jurisdiction to con- 
sider the constitutionality of a Federal statute, will not anticipate a ques- 
tion of constitutional law in advance of the necessity of deciding it or 


formulate a rule of court broader than the precise facts to which it is ap- 
plied, p. 207. 


Constitutional law, § 4 — Estoppel to raise question — Application under statute. 
20. A company applying for a declaration of status under § 2(a) (8) 
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of the Holding Company Act, 15 USCA § 79b (8), may not properly 
challenge the validity of the statute, p. 207. 


Intercorporate relations, § 14.1 — Corporate control — Holding Company Act. 
Discussion, by circuit court of appeals, of seven types of control under the 


Holding Company Act, p. 206. 


[May 12, 1941.] 


ETITION to review an order of the Securities and Exchange 
Pc ommission, pursuant to § 24(a) of the Holding Company 
Act, 15 USCA § 79(6), denying an application for an order 
pursuant to § 2(a) (8) of the act, 15 USCA § 79b (a) (8), 
declaring petitioner not to be a subsidiary of another company; 
petition denied. For decision by the Securities and Exchange 

Commission. see (1940) 35 PUR(NS) 65. 


APPEARANCES: Paul W. McQuil- 
len, of New York city, and Oscar C. 
Hull, of Detroit, Mich. (Sullivan & 
Cromwell, of New York city, and 
Oxtoby, Robison & Hull, of Detroit, 
Mich., on the brief), for petitioner ; 
J. Leonard Townsend, of Washing- 
ton, D. C. (Chester T. Lane, Christo- 
pher M. Jenks, Lawrence S. Lesser, 
J. Leonard Townsend, and Stanley L. 
Kaufman, all of Washington, D. C., 
on the brief), for respondent. 

Before Hicks, Simons and Hamil- 
ton, Circuit Judges. 


Hami ton, C. J.: This is a peti- 
tion of the Detroit Edison Company, 


a New York corporation, with its prin- 
cipal office and place of business in 
the city of Detroit, Michigan, to re- 
view an order of the Securities and 
Exchange Commission, pursuant to 
§ 24(a) of the Public Utility Hold- 
ing Company Act of 1935, 49 Stat. 
834, 15 USCA § 79x. 

The order complained of denied the 
application of the petitioner to the 
Commission for an order pursuant to 
§ 2(a) (8) of the act, 49 Stat. 804, 
15 USCA § 79b(a) (8), declaring 
it not to be a subsidiary of the North 
American Company. 

The provisions of the statute in- 
volved are set forth in the margin.’ 





1“ ‘Subsidiary company’ of a specified hold- 
ing company means— 

“(A) any company 10 per centum or more 
of the outstanding voting securities of which 
are directly or indirectly owned, controlled, or 
held with power to vote, by such holding com- 
pany (or by a company that is a subsidiary 
company of such holding company by virtue 
of this clause or clause (B)), unless the Com- 
mission, as hereinafter provided, by order 
declares such company not to be a subsidiary 
company of such holding company; and 

“(B) any person the management or poli- 
cies of which the Commission, after notice 
and opportunity for hearing, determines to 
be subject to a controlling influence, directly 
or indirectly, by such holding company (either 
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alone or pursuant to an arrangement or un- 
derstanding with one or more other persons) 
so as to make it necessary or appropriate in 
the public interest or for the protection of in- 
vestors or consumers that such person be sub- 
ject to the obligations, duties, and liabilities 
imposed in this title [chapter] upon subsidiary 
companies of holding companies. 

The Commission, upon application, shall by 
order declare that a company is not a sub- 
sidiary company of a specified holding com- 
pany under clause (A) if the Commission 
finds that (i) the applicant is not controlled, 
directly or indirectly, by such holding com- 
pany (either alone or pursuant to an arrange- 
ment or understanding with one or more other 
persons) either through one or more intef- 
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The petition for exemption was 
filed March 3, 1937, and the applicant 
requested the Commission to declare 
that it was not a subsidiary company 
of the American Light and Traction 
Company, Gardner & Brown, the 
North American Company, the Unit- 
ed Light and Power Company, or the 
United Light and Railways Company. 

Gardner & Brown disposed of their 
stock holdings in the petitioner before 
the hearing by the Commission, and 
the Commission found the petitoner 
was not a subsidiary of the United 
Light and Power Company. 

The American Light & Traction 
Company is a subsidiary of the Unit- 
ed Light and Railways Company, 
which in turn is a subsidiary of Unit- 
ed Light and Power Company. The 
American Light and Traction Com- 
pany owns and controls 20.27 per cent 
of petitioner’s outstanding voting 
stock and the North American Com- 
pany owns 19.28 per cent of its out- 


standing voting stock, the latter com- 
pany only being involved in these pro- 
ceedings. After hearing before a trial 
examiner, at which testimony was 
taken, the trial examiner filed his re- 
port and findings of fact with the 
Commission. Petitioner filed excep- 
tions thereto, and thereafter the mat- 
ter was orally argued before the Com- 
mission. ‘The Commission filed its 
opinion together with an order grant- 
ing the application conditionally with 
respect to the United Light & Power 
Company, but denied such application 
with respect to the North American. 
The findings of the Commission on 
which its order is based are substan- 
tially as follows: 

In 1902, White, then a vice presi- 
dent of North American, proposed to 
Alex Dow, former president of pe- 
titioner and now a director, then man- 
ager of the Edison Illuminating Com- 
pany and the Peninsular Electric 
Light Company, both of Detroit, 





mediary persons or by any means or device 
whatsoever, (ii) the applicant is not an inter- 
mediary company through which such con- 
trol of another company is exercised, and (iii) 
the management or policies of the applicant are 
not subject to a controlling influence, directly 
or indirectly, by such holding company (either 
alone or pursuant to an arrangement or under- 
standing with one or more other persons) so as 
to make it necessary or appropriate in the pub- 
lic interest or for the protection of investors or 
consumers that the applicant be subject to the 
obligations, duties, and liabilities imposed in 
this chapter upon subsidiary companies of 
holding companies. The filing of an applica- 
tion hereunder in good faith shall exempt the 
applicant from any obligation, duty, or liabil- 
ity imposed in this chapter upon the applicant 
as a subsidiary company of such specified 
holding company until the Commission has 
acted upon such application, Within a rea- 
sonable time after the receipt of any appli- 
cation hereunder, the Commission shall enter 
an order granting, or, after notice and op- 
portunity for hearing, denying, or otherwise 
disposing of, such application. As a condition 
to the entry of, and as a part of, any order 
granting such application, the Commission 
may require the applicant to apply periodically 
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for a renewal of such order and to file such 
periodic or special reports regarding the af- 
filiations or intercorporate relationships of the 
applicant as the Commission may find neces- 
sary or appropriate to enable it to determine 
whether in the case of the applicant the con- 
ditions specified in clauses (i), (ii), and (iii) 
are satisfied during the period for which such 
order is effective. The Commission, upon its 
own motion or upon application, shall revoke 
the order declaring such company not to be a 
subsidiary company whenever in its judgment 
any condition specified in clause (i), (ii), or 
(iii) is not satisfied in the case of such com- 
pany, or modify the terms of such order when- 
ever in its judgment such modification is nec- 
essary to insure that in the case of such com- 
pany the conditions specified in clauses (i), 
(ii), and (iii) are satisfied during the period 
for which such order is effective. Any action 
of the Commission under the preceding sen- 
tence shall be by order. Any application un- 
der this paragraph may be made by the hold- 
ing company or the company in respect of 
which the order is to be entered, but as used 
in this paragraph the term ‘applicant’ means 
only the company in respect of which the or- 
der is to be entered.” 
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Michigan, and being the principal elec- 
tric utilities companies operating in 
that city, that the stock of both com- 
panies be sold to North American 
Company, a holding company of New 
York. Dow and the president of Edi- 
son Illuminating Company constituted 
themselves a committee to study the 
offer and urged the stockholders to ac- 
cept it, which they did and North 
American, acting through a syndicate, 
which was formed for the purpose, 
acquired all the stock of both com- 
panies. 

North American paid Dow for his 
services in connection with the pur- 
chase of the Edison Illuminating Com- 
pany $10,000 and agreed he would 
be employed to manage the Detroit 
properties by that company, or a new 
one to be organized. This agreement 
disclosed the anticipation that Dow 
would remain indefinitely in the serv- 
ice. 

On January 17, 1903, North Amer- 
ican caused the incorporation of pe- 
titioner and its first organization 
meeting was held in the offices of 
North American, and its officers and 
directors, all designated by North Am- 
erican, were duly installed. The legal 
details of the incorporation and or- 
ganization were handled for North 
American by Sullivan & Cromwell, 
then, and now, its general counsel. 

At the organization meeting North 
American, on behalf of its syndicate, 
offered to sell petitioner all the stock 
of the Illuminating and Peninsular 
Companies, real estate at Delray, 
Michigan, plans and specifications for 
an electric generating plant and the 
right to contracts for the construction 
of such plant, also to provide petition- 
er $1,190,000 in cash for construc- 


tion purposes, the consideration be- 
ing $3,000,000 of Edison’s first mort- 
gage 30-year, 5 per cent bonds, 50,000 
shares of its capital stock and the 
right to suggest changes in the con- 
struction plans, which offer was ac- 
cepted at the first meeting of the 
board of directors. The syndicate 
was then dissolved and North Ameri- 
can retained 14.73 per cent of the pe- 
titioner’s outstanding voting securi- 
ties, which holdings have since fluct- 
uated from a low of 6.45 per cent in 
1924 to a high of 23.52 per cent in 
1931. 

Petitioner’s board of directors has, 
from its incorporation, consisted of 
nine members, the first of whom were 
selected by North American and were 
Messrs. Wetmore, Sheldon, Bulkley, 
White, Coffin, Jaretski, Dow, Russell, 
and Bowen, the first three then being 
directors and members of the execu- 
tive committee of North American 
and White a vice president who had 
suggested the deal between petitioner 
and North American. Wetmore, who 
was petitioner’s first president was 
also president of North American. 
Jaretski was a partner in the law firm 
of Sullivan & Cromwell, general coun- 
sel for North American, Dow, man- 
ager of the underlying properties and 
to whom North American had paid 
$10,000 for his services to the syndi- 
cate. Coffin was president of General 
Electric Company and became a di- 
rector of North American in 1905, 
in which capacity he served that com- 
pany and also the petitioner until 1920. 
Russell and Bowen were Detroit busi- 
nessmen with minor financial interests 
in petitioner. 

The original board served until 
1908 when Smithers, a director of 
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North American and member of its 
exectitive committee, replaced White. 
In 1910 Russell was succeeded by 
Caufield, a friend of Wetmore. The 
next change was in 1912 when Cau- 
field was replaced by Campbell, the 
then president of North American. 
In 1912 Wetmore retired as petition- 
er’s president and Dow was elected to 
that office. In 1913 Wetmore was 
succeeded on the board by Jenks, a 
Detroit businessman. Marshall, who 
had been associated with Dow in the 
early days of the Illuminating Com- 
pany, was elected petitioner’s vice 
president in 1913 which position he 
held until 1940. In 1914 Campbell 


was replaced by Mortimer on petition- 
ers board of directors, and also as 
president of North American. In 
1915 Dow bcame a director of North 
American and a member of its execu- 
tive committee, which posts he held 


until 1921. 

Four changes occurred in 1920: 
Williams succeeded Mortimer as 
chief executive of North American 
and replaced him as a member of pe- 
titioner’s board; Fogarty, an officer 
and director of North American, was 
elected a director but soon resigned 
and was succeeded by Marshall, vice 
president of petitioner and Coffin was 
replaced by Rice, who then was presi- 
dent of General Electric Company. 

In 1923 Williams retired as North 
American’s chief executive officer and 
was replaced on petitioner’s board by 
the then vice president, Gruhl. In 
that year also Pomeroy was succeeded 
by Close, a director of Bankers Trust 
Company. In 1926 Jaretski was suc- 
ceeded by Victor, a partner in the law 
firm of Sullivan and Cromwell. The 
following year Victor was replaced 
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by Dulles, another member of the 
Sullivan and Cromwell partnership, 
and who, from 1930 to 1938, was a 
North American director. Gruhl died 
in 1932 while president of North 
American and was succeeded by 
Dame, both as North American pres- 
ident and director of petitioner, who 
soon died and was succeeded by Fogar- 
ty in both posts. In 1936 Rice was 
replaced by Gushee, a member of peti- 
tioner’s operating staff. Just prior to 
the hearing’ by the Commission, 
Gushee was given a leave of absence 
by petitioner and resigned as director 
to accept employment with Union 
Electric Company of Missouri a sub- 
sidiary of North American. 

Of the nine members of the board 
which originally elected Dow presi- 
dent, seven had been initially designat- 
ed as directors of petitioner by North 
American and two were the president 
and a director of North American. 
In 1940 Dow was succeeded as presi- 
dent by Marshall, petitioner’s vice 
president and an associate of Dow in 
the old Illuminating Company, but 
continued to act as a director. The 
same board of directors that elected 
Dow president, originally named 
Marshall as vice president. 

Of the eight directors presently 
serving petitioner, Bulkley and Dow 
have served continuously since North 
American chose them on the first 
board; Fogarty, a third member, is 
North American’s president, Dulles is 
a partner in the law firm of Sullivan 
and Cromwell, general counsel to 
North American in legal matters per- 
taining to petitioner’s organization 
and general counsel for petitioner. 
Holden and Seyburn, two of the oth- 
er directors are Detroit businessmen, 
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another Tompkins, a director in Bank- 
ers Trust Company and Marshall is 
president of petitioner. 

The personal stockholdings of pe- 
titioner’s directors and of its officers 
are negligible. None of petitioner’s 
stockholders, other than North Amer- 
ican, ever appear to have designated 
any of petitioner’s officers or directors 
and none of petitoner’s officers or di- 
rectors appear to have had any rela- 
tionships to any substantial stockhold- 
er of petitioner except North Ameri- 
can. 

A chronological statement of the 
succession of petitioner’s presidents 
and directors indicates that since its 
organization in 1902, North American 
has maintained a position of impor- 
tance and influence in the affairs of pe- 
titioner based on stock ownership or 
historical association or both. Two 


members of the present board trace 
their association with petitioner to 
their initial designation as such by 
North American while two others are 
directly associated with North Amer- 


ican at the present time. Petitioner’s 
present president, also a director, was 
selected as its vice president by a 
board made up in its entirety of 
North American selection or affilia- 
tion. At least half, and perhaps a 
majority, of the present board are ei- 
ther associated with North American 
or derive their connection with peti- 
tioner from North American. 

The syndicate of 1902 which, un- 
der the auspices of North American, 
organized the petitioner, seems to have 
had a continuing position in its af- 
fairs. Of the $41,984,000 bonds is- 
sued by petitioner from 1904 to 1921, 
approximately $33,565,500 were un- 
derwritten by the three investment 
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firms which were among the more 
important participants in the syndi- 
cate. The same three firms headed 
each of the eleven  underwritin 
groups that distributed $218,016,000 
of petitioner’s bonds between 1924 
and 1938. 

The petitioner in 1920 authorized 
the issuance of approximately 55,000 
shares of its stock which, under Mich- 
igan law, was required to be sold at 
par, but because of the instability of 
market conditions at the time, none 
could be sold at that price. 
petitioner sold 27,000 of these shares 
to North American at par, or $100 
per share, for public distribution, the 
petitioner agreeing to pay $7 commis- 
sion for each share sold up to 20,000 
and $3 a share for the balance. North 
American was also given an option to 
purchase 3,000 shares at the same 
price, to be distributed without com- 
mission. Petitioner and North Am- 
erican agreed to work together for as 


useful and widespread a market for | 


the stock as possible. In 1922, North 
American marketed the 27,000 shares 
and received $161,000 from petition- 
er in commissions. North American 
disposed of the stock, however, at 
more than par and realized a net profit 
on the transaction of approximately 
$212,000. It exercised its option to 
purchase the additional 3,000 shares 
but retained them for its own port- 
folio, petitioner waiving the distribu- 
tion requirement. 

In 1923, petitioner again offered to 
the public 35,423 additional shares 
of its stock, which was underwritten 
by a syndicate headed by Bankers 
Trust Company. This group included 
North American and two of the three 
investment houses which headed the 
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bond syndicates. In 1924, petitioner 
offered 14,863 more shares and Bank- 
ers Trust Company again led the syn- 
dicate which included the same two in- 
yvestment houses. North American 
did not participate, although invited. 

From the time of petitioner’s organ- 
ization, to 1935, North American 
served as its fiscal agent; since that 
time Bankers Trust Company has so 
acted. Petitioner has always main- 
tained offices in New York which 
have been located in North Ameri- 
can’s building at all times, except from 
1909 to 1912. For some years pe- 
tiioner participated with North 
American and its acknowledged sub- 
sidiaries in joint purchasing contracts. 
The petitioner withdrew from such 
arrangements in 1929 when its own 
purchasing power entitled it to similar 
discounts. 


For many years petitioner has des- 
ignated representatives to the Station 
Advisory Committee, an organization 
consisting of a group of engineers 
meeting to exchange ideas on operat- 
ing methods, costs of properties, and 


technical developments. All other 
companies participating in the activi- 
ties of the committee are statutory 
subsidiaries of North American. 

Prior to 1925, United Light and 
Power Company held none of peti- 
tioner’s stock. In that year it began to 
make substantial purchases in the 
open market and by 1926 controlled 
6.34 per cent of the outstanding vot- 
ing stock. By 1931, United held as 
much of petitioner’s stock as did 
North American, which condition has 
continued to the present. 

From 1925 to 1931, North Amer- 
ian also made substantial purchases 
of petitioner’s stock, its holdings hav- 
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ing dropped to the lowest level in 
1924. In 1926, United suggested to 
petitioner that, as a substantial stock- 
holder, it was entitled to representa- 
tion on its board, but petitioner’s 
management refused to recognize mer- 
it in the suggestion and United was 
not given representation. 

In 1932, United had increased its 
holdings to 20.26 per cent of petition- 
er’s voting securities and again re- 
quested representation on its board 
and again was refused. This oc- 
curred also in 1934, and in 1935 an 
effort was made to force recognition 
by attempting to break quorum, but it 
met with no success and United at the 
present has no representation on the 
board and does not participate in pe- 
titioner’s affairs. 

From these facts, the Commission 
concluded that in the light of petition- 
er’s origin and the unbroken continui- 
ty of North American’s officers, di- 
rectors and designees on petitioner’s 
board, that it had failed to carry the 
burden of proof that it was not a sub- 
sidiary of the North American Com- 
pany, or that it was not necessary and 
appropriate in the public interest and 
for the protection of investors and 
consumers, that the petitioner be sub- 
ject to the obligations, duties, and 
liabilities imposed by the present act 
upon subsidiary companies of regis- 
tered holding companies. 

The petitioner attacks the Commis- 
sion’s order on the following grounds: 
(1) That the primary evidence, in- 
cluding all reasonable inferences, de- 
ductions, and conclusions to be drawn 
therefrom and considering them in 
their entirety and relation to each oth- 
er, sustains the burden of proof rest- 
ing on petitioner to show there was 
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neither control nor controlling influ- 
ence over its affairs by the North 
American Company and further, if it 
exercised any influence over the peti- 
tioner it was not harmful to the public, 
investors, or consumers; (2) That the 
findings of fact by the Commission 
do not support its order; (3) That the 
present order is invalid for lack of due 
process, because the Commission did 
not find jurisdictional facts, did not 
decide essential questions of law, and 
did not rule upon petitioner’s request 
for findings and its exceptions pre- 
sented to the intermediate report of 
the examiner; (4) That the order is 
invalid because the petitioner is not 
subject to the provisions of the act 
in question. 

[1, 2] The statute conferring ju- 
risdiction on this court to review the 
present order authorizes it to affirm, 
modify, or set aside such order in 
whole or in part. 15 USCA 79x, 49 
Stat. 834. Upon such a review the 
Commission’s findings of fact are 
conclusive if supported by evidence, 
but the court may examine the whole 
record and ascertain for itself wheth- 
er there are material facts not report- 
ed by the Commission and if there be 
substantial evidence relating to such 
facts from which differing conclusions 
may be drawn and the interests of 
justice require that the controversy 
be settled without further delay, the 
court has full power under the statute 
to do so without referring the mat- 
ter to the Commission for additional 
findings. Federal Trade Commission 
v. Curtis Publishing Co. (1923) 260 
US 568, 580, 67 L ed 408, 43 S Ct 
210. 

Since the primary facts in the record 
present no substantial dispute and the 
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inferences, deductions, and concly- 
sions to be drawn therefrom are not 
substantially variable, we consider all 
the facts in determining the appropri- 
atenes of the questioned order. This 
necessitates the statement of addition- 
al important primary facts, some of 
which petitioner claims the Commis- 
sion did not duly weigh in its findings 
of ultimate facts. At the time of the 
hearing, petitioner was engaged ex- 
clusively in the business of furnishing 
light and power and rendering inci- 
dental public services to the Detroit, 
Michigan, area. It had a capital struc- 
ture of $350,000,000 with outstand- 
ing capital stock, all of one class, of 
$127,226,000, with equal voting 
rights, none of it within a voting trust 
and with no charter or statutory pro- 
vision for cumulative voting. It owns 
directly all of its properties and fran- 
chises and is subject to regulation by 
the Michigan Public Utilities Commis- 
sion. It generates its own electric en- 
ergy, manufactures its own _ gas, 
makes its own steam, and does its 
own buying of equipment, material, 
supplies, and miscellaneous articles. 
Prior to August 26, 1935, the date 
of the passage of the Public Utility 
Holding Act, the North American 
Company received $45,000 annually 
from 1925 until 1935, for acting as 
fiscal agent for petitioner. All of the 
business of petitioner transacted in the 
state of New York during this period 
was carried on in the offices of North 
American. For the sole purpose of 
avoiding the application of the Public 
Utility Holding Act, petitioner, in 
November, 1935, discontinued the use 
of the North American Company's 
offices and established its own on 4 
different floor in the same building 
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and put in charge thereof a former em- 
ployee of the North American, who 
thereafter discontinued his connection 
with it. All officers of petitioner who 
were also officers of the North Amer- 
ican Company at that time, resigned 
and petitioner’s stock ledgers, its print- 
ed proxies and annual reports to stock- 
holders were removed from the North 
American offices to petitioner’s new 
ofices and thereafter no mail was ei- 
ther sent or received for petitioner 
through the North American offices. 
It also thereafter discontinued all in- 
terofice relationship with the North 
American and by mutual consent, all 
existing contracts or interrelated serv- 
ices between the two companies were 
abandoned. 

In 1924, when the United Light & 
Power Company went into the open 
market to purchase the shares of the 
petitioner with the object of influenc- 
ing its affairs, petitioner’s president, 
Alex Dow, issued a statement to the 
Wall Street Journal, which was also 
carried on the ticker of the New York 
Stock Exchange, wherein he publicly 
called attention to the fact that a hold- 
ing company was seeking to acquire 
control of petitioner and if such hold- 
ing company could buy control at 
$150 per share, which he doubted, it 
would mean an investment by the pur- 
chasers of $20,000,000 more than had 
gone into petitioner’s property and 
the purchasers would not get a re- 
turn upon their money. Immediately 
after this statement, North American 
Company went into the open market 
and bid against the United Light and 
Power Company and purchased shares 
of petitioner’s stock at prices ranging 
from $130 to $212 per share. 

The petitioner’s stock is widely dis- 
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tributed, both in this country and 
abroad. It is, and has been, the prac- 
tice of the company to organize a 
proxy committee each year named by 
its directors, under the form of which 
the committees have always been in- 
structed to vote for retiring directors 
if they were available. Between 1903 
and 1910, an average of 80 per cent of 
stockholders’ votes cast at meetings 
were by proxy and since that time 
the percentage has varied from 90 per 
cent to 100 per cent. 

Petitioner is a strong, successful, 
and well-managed institution and bears 
an excellent reputation in the com- 
munities where it does business, for 
honesty and fair dealing with its in- 
vestors, employees, and consumers. Its 
executive officers devote all their time 
to the affairs of petitioner and at the 
time of the hearing and had no official 
connection with the North American 
Company. 

It is conceded by the parties that the 
North American Company is a reg- 
istered holding company under § 2(a) 
(7) of the act and the undisputed 
facts show that petitioner is prima 
facie a subsidiary of the North Amer- 
ican Company under the provisions of 
§ 2(a) (8) (A) of the act. Under this 
section, a subsidiary may be exempted 
from the provisions of the act if the 
Commission shall by order declare 
that such subsidiary is not controlled, 
directly or indirectly, by a parent com- 
pany, either through one or more in- 
termediary persons or by any means 
or device; that the applicant is not 
an intermediary company through 
which such control of another com- 
pany is exercised, and that the man- 
agement or policies of the subsidiary 
are not subject to a controlling influ- 
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ence, directly or indirectly, by a par- 
ent company (either alone or pursu- 
ant to an arrangement or understand- 
ing with one or more other persons) 
so as to make it necessary or appropri- 
ate in the public interest, or for the 
protection of investors or consumers 
that the subsidiary be subject to the 
provisions of the act. 

There is no evidence in the record 
that petitioner is controlled, directly 
or indirectly, by the North American 
Company, either through one or more 
intermediary persons or by any means 
or device whatsoever, and likewise 
there is no evidence in the record that 
petitioner is an intermediary company 
through which such control of another 
company is exercised. Therefore, the 
single question is, did the petitioner 
carry the burden of proof resting on 
it to show that neither its management 
nor policies were subject to the con- 
trolling influence, directly or indirect- 
ly, of the North American Company, 
so as to make it necessary in the pub- 
lic interest that it be subject to the pro- 
visions of the act. 

We are here dealing, not with an 
abstract idea, but a concrete rule 
adopted by Congress for the guid- 
ance of business enterprises which 
affect the economic organization of 
our society. 

[3, 4] The act should be so con- 
strued that those affected by it may 
be certain of the rules of conduct re- 
quired of them under its provisions. 
Because of the imperfection natural 
in language and the obscurity and con- 
fusion so difficult to avoid in the use 
of words, it is sometimes hard to de- 
termine the exact meaning of phrases 
or words used in statutes. The words 
and phrases used in the present act 
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should have a rational construction 
with common sense and the act as a 
whole should be construed to carry out 
the purpose of the Congress in its en- 
actment. Because of the nature of 
the complex subject with which the 
Congress was dealing, it could not 
promulgate a code so specific as to 
adapt itself to all possible contingen- 
cies and evils, which it was seeking to 
prevent or regulate. It was therefore 
necessary to delegate power to the 
Commission with broadly defined lim- 
its to determine the controlling rela- 
tionship between holding companies 
and their subsidiaries. 

[5-7] The most rational method 
of interpreting the will of Congress is 
by exploring its intention at the time 
the questioned law was made, by signs 
the most natural and probable; and 
these signs are either the words, the 
context, the subject matter, the effect 
and consequences, or the spirit and 
reason of the law. With respect to 
the words, they are generally under- 
stood in their usual and most ordinary 
signification, not so much regarding 
their grammar as their general and 
popular use. The phrase “controlling 
influence” varies in its meaning ac- 
cording to circumstances, and the rule 
applies that where the meaning of a 
phrase is dubious in any setting, we 
may establish the meaning by the con- 
text. 

At the time of the enactment of the 
present statute, it was recognized by 
the Congress that the holding company 
was the most effective device thereto- 
fore used for combining, under single 
control and management, the proper- 
ties of two or more hitherto independ- 
ent corporations and it is also recog- 
nized that such companies were large- 
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ly exempt from state regulation, be- 
cause in many cases, they extented 
their activities beyond the jurisdiction 
of any one state. It also recognized 
the separation of ownership of prop- 
erty represented by securities emitted 
by corporations or trustees, from any 
direct accountability whatever for its 
prudent and efficient management. It 
also recognized that underlying pub- 
lic utility corporations were frequently 
controlled through pyramided corpo- 
rate structures, the top corporation 
often having but a small investment in 
the capital structure of the underly- 
ing operating company, but through 
control of directors was enabled to 
direct the use of the assets and earn- 
ings of subsidiaries. 

[8, 9] The Congress recognized 
the necessity in the public interest of 
the regulation of public utility holding 
companies and their subsidiaries, such 


regulation by the states, in its judg- 


ment being inadequate. It also found 
as a fact that internal and private con- 
trol over the operation of the business 
of such enterprises, had in some cases 
resulted in serious loss to the holders 
of their securities, deterioration of 
their physical properties and a marked 
impairment of the ability of such in- 
stitutions to perform their functions 
as public servants. 15 USCA § 79a, 49 
Stat. 803; Electric Bond & Share Co. 
v. Securities and Exchange Commis- 
sion (1938) 303 US 419, 442, 82 
L ed 936, 22 PUR(NS) 465, 58 S Ct 
678, 115 ALR 105. It proposed to 
support, as far as possible, the form 
of such a company on one side and 
on the other to take precautionary 
measures to prevent abuses, and to this 
end it took under public supervision 
both the good and bad. The present 
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act undertakes to bring within its am- 
bit all subsidiaries subject to “con- 
trolling influence” of a parent. This 
phrase should be construed in the 
light of the purpose of the act of 
which it is a part, and when under- 
stood in this setting and in the light 
of its ordinary signification, it means 
the act or process, or power of pro- 
ducing an effect which may be without 
apparent force or direct authority and 
is effective in checking or directing 
action, or exercising restraint or pre- 
venting free action. The phrase as 
here used, does not necessarily mean 
that those exercising controlling in- 
fluence must be able to carry their 
point. A controlling influence may 
be effective without accomplishing its 
purpose fully. 

[10] Corporate wealth has be- 
come so widely distributed that con- 
trol over it has tended to become more 
and more remote from ownership. 
Ownership of corporate shares with- 
out appreciable corporate control and 
control of corporate wealth without 
appreciable ownership has become a 
natural phenomenon of our economic 
system. Seven major types of corpo- 
rate control were extant when the 
present act was passed and others may 
develop from the urge of individuals 
to avoid public regulation. Congress 
recognized this condition, and the pres- 
ent act imposes a wide discretion in 
the Commission in determining what 
is “controlling influence” of a parent 
over a subsidiary public utility. How- 
ever, this part of the present act has 
its guide post, which prevents the 
Commission from exercising arbi- 
trary power in enforcing it. 

The types of control referred to 
are: (1) through complete ownership 
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of capital stock, (2) a majority own- 
ership, (3) through a legal device 
without majority ownership, such as 
pyramiding through holding compa- 
nies or a large issue of nonvoting stock 
with a comparatively small issue of 
stock with voting rights, or voting 
trusts, (4) minority control, which 
exists when comparatively few shares 
of corporate stock are in the hands of 
one group and the remainder widely 
scattered, (5) management control, 
which exists where all the stock is so 
widely distributed that no stockholder 
takes sufficient interest in the affairs 
of the corporation to influence or con- 
trol it, (6) proxy control through 
committees, (7) through interlocking 
corporate officers or directors. 

The evidence in the case at bar 
shows marked features and signifi- 
cant incidences of the latent power of 


the North American Company to ex- 
ercise a controlling influence over the 


petitioner. Compare Natural Gas 
Pipeline Co. v. Slattery (1937) 302 
US 300, 307, 82 L ed 276, 21 PUR 
(NS) 255, 58 S Ct 199; United States 
v. Union P. R. Co. (1912) 226 US 
61, 96, 57 L ed 124, 33 S Ct 53; 
Southern P. Co. v. Bogert (1919) 
250 US 483, 492, 63 L ed 1099, 39 
S Ct 533; Hyams v. Calumet & Hecla 
Mining Co. (1915) 221 Fed. 529; 
Moulton v. Field (1910) 103 CCA 77, 
179 Fed 673; Rochester Teleph. Corp. 
v. United States (1939) 307 US 125, 
145, 83 L ed 1147, 28 PUR(NS) 78, 
59 S Ct 754. 

[11] The fact that the North 
American Company had abandoned 
some of the characteristics of “con- 
trolling influence” over the petitioner 
at the time of the hearing, did not re- 
quire the Commission to disregard 
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prior interrelated activities. There js 
no showing that its latent power to 
resume such control has been extin- 
guished. The relationship is such that 
they may enter into similar activities 
in the immediate future. United 
States v. Trans-Missouri Freight 
Asso. (1897) 166 US 290, 308, 41 
L ed 1007, 17 S Ct 540; National 
Labor Relations Board v. Newport 
News Shipbuilding & Dry Dock Co. 
(1939) 308 US 241, 84 L ed 219, 
60 S Ct 203. 

[12, 18] Provisos and exceptions 
in statutes must be strictly construed 
and limited to objects fairly within 
their terms, since they are intended to 
restrain or except that which would 
otherwise be within the scope of the 
general language. The burden rested 
on petitioner to bring itself within the 
exception. Schlemmer v. Buffalo, R. 
& P. R. Co. (1907) 205 US 1, 27, 51 
L ed 681, 27 S Ct 407. 

[14-16] Petitioner urges on us 
that the evidence in the record, when 
fairly appraised and weighed, shows 
a lack of necessity or appropriate- 
ness in the public interest or for the 
protection of investors or consumers, 
that it be subjected to the obliga- 
tions, duties, and liabilities of the 
present act. To this contention we 
cannot agree. The phrase “public in- 
terest” as used means that the public 
has some pecuniary interest or an in- 
terest by which legal rights or liabili- 
ties of its individual members are af- 
fected by the operation of the utility. 
The phrase is not to be construed as 
requiring the Commission to find that 
the conduct of the applicant’s busi- 
ness has or will affect the public ad- 
versely. The statute contemplates ac- 
tion prospectively. It is a preventive 
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measure intended to regulate action 
before the interests of those concerned 
are adversely affected. The prime 
factors in determining statutory ex- 
emption are the size and extent of 
the company involved, the intercom- 
pany relationship, the distribution of 
its securities and the opportunity pre- 
sented because of the relationship be- 
tween the parent and subsidiary for 
excessive charges for services, con- 
struction work, equipment, and mate- 
rials, and the transactions entered into 
in which evil may result, because of 
the absence of arm’s-length bargain- 
ing or restraint of free and independ- 
ent competition. Giving due weight 
to the past transactions of petitioner 
with the North American and the con- 
tinuing opportunity for the resumption 
of such activities and the extent of the 
petitioner’s business and the widely 
scattered ownership of its stock, the 
Commission committed no error in de- 
nying petitioner exemption from the 
present act. 

[17-19] Petitioner insists that the 
order of the Commission is void be- 
cause not supported by jurisdictional 
findings and urges on us that it is evi- 
dent from the face of the record that 
petitioner is not subject to the provi- 
sions of the present act. It predicates 
this issue on the alleged fact that its 
business activities are purely intra- 
state and that the Congress lacked the 
power to bring it within the ambit of 
national regulation. 


The issue which petitioner seeks to 


raise is without merit. Its applica- 
tion to the Commission prayed only 
that it be excluded from the operation 
of § 2(a) (8) (A). It did not ask 


for exclusion from the provisions of 
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the act in question because of the in- 
trastate character of its business. The 
petitioner stated in its application to 
the Commission that the North Amer- 
ican owned 19.2 per cent of its out- 
standing voting stock and that the 
American Light & Traction Company 
owned 20.2 per cent. It also stated 
stated that each of these companies 
wes a holding company within the 
terms of the act. Jurisdictional facts 
appearing in its application, it was 
unnecessary for the Commission to 
make any specific jurisdictional find- 
ings. As appears from petitioner’s ap- 
plication to the Commission, it is 
prima facie subject to the provisions 
of the questioned act. The presently 
tendered issue as to the interstate char- 
acter of its business raises a constitu- 
tional question. The well-established 
rule applies that in the exercise of their 
jurisdiction to consider the constitu- 
tionality of a Federal statute, the 
United States courts will not antici- 
pate a question of constitutional law 
in advance of the necessity of deciding 
it or formulate a rule of court broader 
than the precise facts to which it is 
applied. Liverpool, N. Y. & P. S. S. 
Co. v. Commissioners (1885) 113 
US 33, 39, 28 L ed 899, 5 S Ct 352; 
Massachusetts v. Mellon (1923) 262 
US 447, 488, 67 L ed 1078, 43 S Ct 
597; Texas v. Interstate Commerce 
Commission (1922) 258 US 158, 
162, 66 L ed 531, 42 S Ct 261; Ten- 
nessee Publishing Co. v. American 
Natl. Bank (1936) 299 US 18, 22, 
81 L ed 13, 57 S Ct 85. 

[20] The petitioner has asked for 
a declaration of status under the pro- 
visions of the statute. This is incom- 
patible with a challenge to its validity. 
The party who invokes the power to 
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review and annul acts of Congress 
must be able to show that he has sus- 
tained, or is immediately in danger of 
sustaining, some direct injury as the 
result of its enforcement. Until some 
order of the Commission adversely 
affects the petitioner a challenge to 


constitutional validity is premature, 

Allegan v. Consumers’ Power Co, 

(1934) 71 F(2d) 477, 21 PUR(NS) 

529; East Ohio Gas Co. v. Federal 

Power Commission (1940) 115 F 

(2d) 385, 38 PUR(NS) 397. 
Petition denied. 





SECURITIES AND EXCHANGE COMMISSION 


Re Paul Smith’s Electric Light & Power 
& Railroad Company 


[File No. 31-490.] 


Re Paul Smith’s Hotel Company 


[File No. 31-502.] 


Re Gas & Electric Associates 


[File No. 31-479.] 
[Release No. 2854.] 


Intercorporate relations, § 14.1 — Affiliated companies — Controlling influence. 
1. The fact that a statutory subsidiary continuously chooses to avail itself 
of the counsel and assistance of its statutory parent is entitled to great 
weight in determining whether the statutory subsidiary is “subject to a 
controlling influence” in the language of § 2(a) (8) of the Holding Com- 


pany Act, p. 216. 


Intercorporate relations, § 14.1 — Affiliated companies — Controlling influence — 


Veto power. 


2. Veto power held by one corporation, which requires its affirmative ap- 
proval for the undertaking of such corporate activities of another corpora- 
tion as issuing preferred stock, mortgaging property to secure debt, volun- 
tarily selling franchises of property, effecting consolidations and dissolu- 
tions, and making various changes in the certificate of incorporation, is a 
factor to be considered in determining whether there is a controlling in- 
fluence within the meaning of § 2(a) (8) of the Holding Company Act, 


p. 216. 
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Intercorporate relations, § 14.1 — Affiliated corporations — Controlling influence 
— Identical directors and officers — Identical stock ownership — His- 
torical relationship. 

3. A contention that even if a power company is subject to the control or 
controlling influence of a parent company, a hotel company is not subject 
to such control or controlling influence because the parent company has not 
performed services for the hotel company, is without merit where the direc- 
tors and officers of both companies are identical, stock ownership of the 
parent company is substantially identical in both companies, and there has 
been historically a close relationship of the two companies, p. 217. 


Intercorporate relations, § 19.21 — Holding company regulation — Subsidiary 
status. 
4. The standards of § 2(a) (8) of the Holding Company Act do not re- 
quire findings with respect to whether any of the evils enumerated in § 1 
of the act exist at the time of an application for an order declaring a com- 
pany not to be a subsidiary of a parent company under § 2(a) (8), since 
the power to bring about the evils is sufficient, p. 217. 


Intercorporate relations, § 19.21 — Holding company status. 


5. An application filed pursuant to § 2(a) (7) of the Holding Company 
Act requesting an order declaring applicant not to be a holding company 
should be denied upon applicant’s failure to show that it does not directly 
or indirectly exercise such a controlling influence over the management or 
policies of a public utility company as to make it necessary and appropriate 
in the public interest or for the protection of investors or consumers that 
applicant be subject to the obligations, duties, and liabilities imposed in the 
act upon holding companies, p. 218. 


Intercorporate relations, § 19.21 — Holding company regulation — Subsidiary 
status. 

6. An application filed pursuant to § 2(a) (8) of the Holding Company 
Act requesting an order declaring applicant not to be a subsidiary company 
of a specified holding company, owning more than 10 per cent of the appli- 
cant’s outstanding voting securities, should be denied when the applicant 
fails to show that its management and policies are not subject to a control- 
ling influence by such holding company, so as to make it necessary or appro- 
priate in the public interest and for the protection of investors or consumers 
that the applicant be subject to the obligations, duties, and liabilities im- 
posed in the act upon subsidiary companies of holding companies, p. 218. 


[June 30, 1941.] 

PPLICATIONS under §§ 2(a) (7) and 2(a) (8) for orders 
A declaring applicants not to be holding companies and sub- 
sidiary companies respectively; dented. 
¥ 


APPEARANCES: Cantwell & Cant- len E. Throop, by Frederic P. Glick, 


well, by John M. Cantwell, Jr., and 
Paul M. Cantwell, for Paul Smith’s 
Electric Light and Power and Rail- 
road Company, Paul Smith’s Hotel 
Company, and Paul Smith’s College 
of Arts and Sciences, intervener; Al- 
[14] 
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for Gas and Electric Associates ; Rob- 
ert N. Hislop, for the Public Utilities 
Division of the Commission. 


By the Commission: This pro- 
ceeding arises upon a series of appli- 
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cations involving the status under the 
Public Utility Holding Company Act 
of 1935 of Paul Smith’s Electric Light 
and Power and Railroad Company, 
Paul Smith’s Hotel Company, and 
Gas and Electric Associates. Paul 
Smith’s Electric Light and Power 
and Railroad Company and Paul 
Smith’s Hotel Company have applied 
under § 2(a) (8) of the act 15 US 
CA § 79b, for orders declaring them 
not to be subsidiaries of the follow- 
ing companies: Associated Gas and 
Electric Company; Associated Gas 
and Electric Corporation ; Daly & Co.; 
Associated Utilities Corporation; Gas 
and Electric Associates; Associated 
Real Properties, Inc.; Shinn & Com- 
pany; the Railway and Bus Associ- 
ates; Denis J. Driscoll and Willard L. 
Thorp, trustees for the estate of As- 
sociated Gas and Electric Corporation ; 
and Walter H. Pollak,’ trustee for the 
estate of Associated Gas and Electric 
Company. 

Gas and Electric Associates, an ad- 
mitted subsidiary of Associated Gas 
and Electric Company, has applied un- 
der 2 (a) (7) of the act for an 
order declaring it not to be a holding 
company. Associated Utilities Cor- 
poration, another admitted subsid- 
iary of Associated Gas and Electric 
Company, also filed an application un- 
der § 2(a) (7), but during the course 
of the proceedings its counsel stated 
that he was prepared to concede that 
it was a holding company within the 


meaning of the act because of its own- 
ership of the securities of Keuka Lake 
Power Corporation, and upon regis- 
tration the Commission permitted 
withdrawal of this application (Hold- 
ing Company Act Release No. 2541, 
February 6, 1941).? 

On August 23, 1940, we ordered 
the hearings on these applications con- 
solidated. We permitted Paul Smith’s 
College of Arts and Sciences to in- 
tervene, and after due notice a hear- 
ing was held before a trial examiner! 

At the conclusion of the hearing 
counsel for applicants Power Company 
and Hotel Company and counsel for 
the Public Utilities Division filed re- 
quested findings of fact. On April 
4, 1941, the trial examiner submitted 
his report recommending that the ap- 
plications be denied. Exceptions to 
the trial examiner’s report and sup- 
porting briefs were filed with us, and 
we heard argument. 


The Companies Involved 


Applicant Power Company is a 
hydroelectric utility company, incorpo- 
rated under the laws of New York, 
serving an area in the Adirondack 
mountains in the state of New York. 
The combined capacity of the com- 
pany’s five hydroelectric plants is 5,- 
500 kilowatts. Its transmission lines 
extend about 140 miles and its dis- 
tribution lines about 200 miles. The 
company’s gross revenues approximate 
$375,000 per annum, and its plant and 





1Since the filing of these applications, Mr. 
Pollak has died and has been succeeded by 
Stanley Clarke; that fact is not, however, ma- 
terial to the relationship between the appli- 
cants and the estate of Associated Gas and 
Electric Company. 


2See chart on page 211. 


8In this opinion, we shall refer to various 
companies as follows: 
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Paul Smith’s Electric Light 
and Power and Railroad 
Company 

Paul Smith’s Hotel ‘dene 


Power Company 


Hotel Company 


pany 
Associated Gas anit Blectric 
Company - - 
Gas and Electric Assecintes 
Paul Smith’s College of Arts 


Associated 
Gas Associates 


and Sciences - - College 
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property aggregate approximately $2,- 
250,000. It produces about 75 per 
cent of its own energy needs, purchas- 
ing the balance from interconnecting 
systems. 

Applicant Hotel Company was or- 
ganized originally to maintain a resort 
hotel, but the main hotel building was 
destroyed by fire in 1930. It now 
owns cottages which are available 
for public use and considerable timber 
land. It has paid no dividends since 
1925. 

Applicant Gas Associates, a Massa- 


chusetts trust, is-an admitted subsid- 
iary of Associated. According to the 
testimony of an official in the Associ- 
ated system, it was created to hold cer- 
tain securities which Associated did 
not want held by some other corpora- 
tion in the Associated system. 
Associated Gas and Electric Corpo- 
ration, Associated Real Properties, 
Inc., Shinn & Company, and the Rail- 
way and Bus Associates are admitted 
subsidiaries of Associated Gas and 
Electric Company. (See note 2, 
supra.) Daly & Co. is admittedly a 





The following chart indicates the corporate relationship existing in that part of the Asso- 
ciated Gas and Electric Company’s system with which the present proceeding is concerned: 








ASSOCIATED GAS AND ELEcTRIC COMPANY 
(In Reorganization under Chap. X of the 
Bankruptcy Act, Walter H. Pollak, Trustee, 
at the date of the filing of the application) 
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nominee for Gas and Electric Asso- 
ciates and Associated Utilities Corpo- 
ration. 

Gas Associates owns 39.82 per cent 
of the common stock, the only voting 
securities, of Power Company, and an 
additional 10 per cent is owned by As- 
sociated Utilities Corporation, anoth- 
er admitted subsidiary of Associated. 
It is conceded that, for the purposes of 
this proceeding, we may consider the 
49.82 per cent of the stock of Power 
Company owned by the two subsid- 
iaries of Associated as one unit. As- 
sociated Utilities Corporation also 
owns 49.6 per cent of the common 
stock, the only voting securities, of 
Hotel Company. 

Thus, Power Company and Hotel 
Company are subsidiary companies of 
Associated within the meaning of 
§ 2(a) (8) (A) of the act. Each 
company claims, however, that it 
meets the test prescribed by the last 
paragraph of § 2(a) (8) and there- 
fore is entitled to be declared not to be 
a subsidiary company in the Associat- 
ed system. It is admitted that neither 
company is an intermediary company 
through which control of another 
company is exercised. Hence, the is- 
sues before us are whether Power 
Company or Hotel Company has 
shown (a) that it is not controlled, di- 
rectly or indirectly, by Associated by 
any means or device whatsoever, and 
(b) that its management or policies 
are not subject to a controlling influ- 
ence, directly or indirectly, by Asso- 
ciated so as to make it necessary or ap- 
propriate in the public interest or for 
the protection of investors or con- 
sumers that it be subject to the obliga- 
tions, duties, and liabilities imposed by 
39 PUR(NS) 


the act upon subsidiary companies of 
holding companies. 

Since Gas Associates is a subsidiary 
of Associated through which Asso- 
ciated holds most of its interest in 
Power Company and since Power 
Company is the only public utility 
company in which Gas Associates 
holds in excess of 10 per cent of vot- 
ing securities, our determination with 
respect to whether Power Company is 
a subsidiary of Associated under § 2 
(a) (8) will be decisive of Gas As- 
sociate’s application under § 2(a) 


(7). 


History of Power Company and Hotel 
Company 

Hotel Company was organized in 
1895 by Paul Smith, Sr., for the gen- 
eral purpose of owning and operating 
a hotel. It acquired considerable hold- 
ings of land and several water sites 
which it partially developed and later 
transferred to Power Company upon 
the formation of that company. Pow- 
er Company was organized in 1905 
by Paul Smith, Sr., and his two sons, 
Phelps and Paul, Jr., each of the three 
owning one-third of the original cap- 
italization of 1,000 shares. Paul 
Smith, Sr., died in 1912 and willed his 
shares in such manner that Phelps 
owned slightly more, and Paul, Jr., 
slightly less than 50 per cent of the 
stock in each of the two companies. 

In 1925 John I. Mange, at that time 
president of Associated, purchased for 
$1,000,000 the interest of Paul 
Smith, Jr., in Power Company and 
Hotel Company.* Prior to the sale, 
although the certificates of incorpora- 
tion of both companies provided for 

4 That is, 49.82 per cent of the Power Com- 


pany stock and 49.6 per cent of the Hotel 
Company stock. 
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five directors, there were only three— 
Paul Smith, Jr., who was president; 
John M. Cantwell, Jr., who was vice 
president ; and Phelps Smith, who was 
secretary and treasurer—the officers 
and directors being the same for both 
companies.” In January of 1925, fol- 
lowing the sale by Paul Smith, Jr., 
Phelps Smith gave John Hardin and 
John M. Cantwell, Jr., each a share of 
stock in both companies and had them 
elected as directors. In July of 1925, 
Phelps Smith was elected president 
and treasurer; Mange, vice president; 
and John M. Cantwell, Sr., secretary. 
At a subsequent meeting the salaries 
of Phelps Smith and Mange were fixed 
at $5,000 each. In 1928 the stock 
purchased by Mange was transferred 
on the books of the companies to Daly 
& Co., a nominee of Associated. 

Phelps Smith died in 1937, leaving 
his residuary estate to an educational 
corporation to be formed under the 
name of Paul Smith’s College of Arts 
and Sciences.6 Richard J. Longtin, 
personal secretary of Phelps Smith 
and general manager of the two com- 
panies, was elected president and treas- 
urer of both companies to succeed 
Phelps Smith. On probate of the will, 
the board of trustees of the College 
received the entire 50.12 per cent in- 
terest in Power Company and 50.4 per 
cent interest in Hotel Company that 
had been owned by Phelps Smith; and 
thus the College now owns a bare ma- 
jority of the stock in each of the com- 
panies. 

In March of 1938, Mange, while 


still president of Associated, resigned 
as vice president of Power Company 
and of Hotel Company; and, at his re- 
quest, Peter J. Morrissey was elected 
to his place. Morrissey is vice presi- 
dent of Gas Associates and is an of- 
ficer and director of several other As- 
sociated subsidiaries. Thus, although 
the by-laws of Power Company and 
Hoizl Company do not provide for cu- 
mulative voting, since the purchase of 
the Paul Smith, Jr., interest in 1925 
Associated has at all times had one of 
the five directors of each of the com- 
panies. 


Relationships between the Companies 


To support their application, appli- 
cants rely strongly on several incidents 
which occurred soon after Associated 
acquired its interest. It appears that 
in 1927 Mange suggested that the 
stock of Power Company be changed 
from par value stock to stock without 
par value and that a large cash divi- 
dend be declared. The directors did 
not accept these suggestions but, in- 
stead, voted a stock dividend of $750,- 
000 of $100 par value stock. We 
note, however, that Mange, at the time 
he made these suggestions, stated that 
he had no objection whatsoever to the 
increase of the capital stock no matter 
how it was done; and, indeed, he af- 
firmatively expressed his approval by 
signing the certificate of increase of 
capital stock.” Applicants also point 
out that Mange asked for two direc- 
tors but was given only one. The rec- 
ord reveals, however, that Mange did 





5The directors and officers of the two 
companies have always been the same. 

6 The college was granted a charter by the 
Regents of the University of the State of New 
York on October 15, 1937. The actual op- 
— of the college has not been started as 
ye 
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7 Since the holders of two-thirds of the 
voting securities were required to vote in fa- 
vor of increased capitalization, Mange’s dis- 
approval would have prevented the stock div- 
idend. 
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not insist on having more than one 
director and that he later expressed ap- 
proval of the action of the board of di- 
rectors. Moreover, nothing in the 
applicants’ charters or by-laws re- 
quired that the interest purchased by 
Mange be given the representation of 
even one director. 

The record indicates that the entire 
course of the relationship between the 
majority and minority interests has 
been harmonious. We find no evi- 
dence of any real conflict between the 
two interests. Associated appears to 
have been content to let its wishes be 
known in the form of suggestions, 
which for the most part have been fol- 
lowed. 


Accounting Services 


At present Power Company has a 
modern accounting system that was 
established by Associated employees. 
The first services were performed 
about 1927, after Mange made several 
requests for an audit of the two com- 
panies and Phelps Smith suggested 
that Mange send down an auditor. 
Mange sent James Connell, an em- 
ployee of H. C. Hopson & Co., a sub- 
sidiary of Associated. Connell also 
made subsequent periodic audits. In 
1937, when the New York Public 
Service Commission required a work 
order system to be established, Long- 
tin requested Utilities Management 
Company (Associated’s service and 
supply company) to install the system, 
and suggested that Connell be used if 
he were available. Connell established 
the work order system, and subse- 
quently trained the person who be- 
came the chief accountant of Power 
Company. The total amount paid by 
Power Company to Associated for 
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these services was somewhat in ex. 
cess of $8,000. 


Rate Studies and the Installation of 
Continuing Property Records 


In 1932, Power Company became 
involved in a rate dispute with the 
village of Saranac Lake. Phelps 
Smith wrote Mange for advice; and 
upon Mange’s suggestion, E. J, 
Cheney, of the firm of Cheney & 
Foster (an Associated affiliate), was 
engaged to make a rate study. 
Cheney’s bill for $3,197.45 for these 
services was settled for $2,000. In 
1936 Cheney was employed to make 
another rate study and was also en- 
gaged to install continuing property 
records, following the issuance of an 
order by the New York Public Serv- 
ice Commission requiring such rec- 
ords. No other firms were asked to 
submit bids, although Lee Mathews 
& Associates, an unaffiliated firm, had 
solicited an opportunity to be consid- 
ered. In fact, Cheney was not asked 
to submit a price on the whole job, his 
services being billed from time to 
time. Power Company paid Associat- 
ed over $33,000 for these services. 


Engineering Services and Modermiza- 
tion of Plant 


Power Company today has an im- 
proved and modernized plant which is 
the result of the work of Associated’s 
engineers and construction men. In 
1936 Saranac Lake had threatened to 
install a municipal plant. At Mange’s 
suggestion, H. L. Kneisley of E. M. 
Gilbert Engineering Corporation, an 
Associated subsidiary, was employed 
to examine Power Company’s proper- 
ties and to prepare a plan for the mod- 
ernization of the system. The cost 
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of Kneisley’s services was over $5,- 
000. Before Kneisley’s plan could be 
carried out, Phelps Smith died. Long- 
tin requested Morrissey to suggest 
some engineers to install the equip- 
ment that had been purchased in ac- 
cordance with the plan of moderniza- 
tion. Accordingly, Morrissey ar- 
ranged for skilled workmen from 
Pennsylvania Edison Company and 
Pennsylvania Central Light & Power 
Company, Associated subsidiaries, to 
install the equipment. These men 
were retained on the payrolls of their 
respective companies, and their serv- 
ices were billed by the companies di- 
rectly to Power Company on the basis 
of salaries plus expenses. Power Com- 
pany paid approximately $23,000 to 
these two companies. 

It appears from the record that no 
services similar to those performed by 
companies in the Associated system 
were performed for Power Company 
by companies not in the system. Ap- 
plicants have introduced evidence to 
show that $61,263.85 was spent for 
the services of engineers outside of 
the Associated system, while only 
$36,324.97 was spent for services 
of engineers within the Associated 
system. It appears, however, that the 
greater part of the $61,263.85 was 
paid to employees on the company’s 
own payroll and to manufacturers 
from whom equipment was purchased 
and that a large part of this money 
was paid for the installation of equip- 
ment by such manufacturers. 


Purchase of Supplies, Equipment, 
and Power 


The record does not disclose that 
any purchases of supplies and equip- 
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ment were made by Power Company 
from Associated before 1937, when 
the modernization program was un- 
dertaken, or that Associated had sug- 
gested before that time that any pur- 
chases be made through the Utilities 
Management Company. Since 1937, 
about $36,500 of purchases were 
made from Utilities Management 
Company, not including about $4,000 
of secondhand equipment purchased 
directly from other subsidiaries of 
Associated. 

Of the electrical energy purchased 
by Power Company about 95 per cent 
is purchased from System Properties, 
Inc., about 44 per cent from the Oval 
Wood Dish Company, and only about 
4 per cent from New York State Elec- 
tric & Gas Corporation, the only sub- 
sidiary of Associated having a con- 
nection with Power Company. The 
price of the electrical power purchased 
is the same with respect to all three 
companies. The record indicates that 
the principal reason more power was 
not purchased from New York State 
Electric & Gas Corporation was that 
the connection with New York State 
Electric & Gas Corporation did not 
furnish satisfactory power. 


Legal Services 


The legal work of the companies, 
as a general rule, is performed by the 
companies’ own attorneys who, since 
the organization of the companies, 
have been close personal friends of 
the Smith family. On one occasion, 
however, in proceedings before both 
the Public Service Commission and the 
courts, involving a contract with the 
village of Tupper Lake, Power Com- 
pany engaged, at Mange’s suggestion, 
J. A. Kellogg and Frank Irvine. The 
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cost of such legal services amounted 
to $3,770.87. 


Other Relationships 


It is admitted that Longtin, the 
president of both Power Company 
and Hotel Company, tends to rely on 
Morrissey, the Associated representa- 
tive, when new and novel problems 
arise. And the record shows that, in 
fact, whenever any serious problem 
arose, Phelps Smith, and later Long- 
tin, immediately turned to Associat- 
ed’s representative for guidance. Act- 
ing together, Morrissey and Longtin 
directed the retirement of the chief 
accountant and general superintendent 
of Power Company. The present gen- 
eral superintendent is a former em- 
ployee of Pennsylvania Edison Com- 
pany, an Associated subsidiary; and 
the present chief accountant is also a 
former employee of Associated who 


was trained by Connell, the Associat- 
ed employee who made the periodic 
audit of the companies. 


[1] We have previously noted 
that the fact that a statutory subsid- 
iary continuously chooses to avail it- 
self of the counsel and assistance of 
its statutory parent is entitled to great 
weight in determining whether the 
statutory subsidiary is “subject to a 
controlling influence” in the language 
of § 2(a)(8). See Re Hartford Gas 
Co. (1941) 8 SEC —, Holding Com- 
pany Act Release No. 2613.. ‘“Con- 
trolling influence may spring as read- 
- ily from advice constantly sought as 
from command arbitrarily imposed.” 
Re Manchester Gas Co. (1940) 7 
SEC 57, 62. 


Veto Power Held by Associated 


[2] Because Associated owns more 
39 PUR(NS) 


than one-third of the voting securi- 
ties of both Power Company and Ho- 
tel Company, its affirmative approval 
is necessary under New York law for 
the undertaking of such corporate ac- 
tivities as issuing preferred stock, 
mortgaging property to secure debt, 
voluntarily selling franchises or prop- 
erty, effecting consolidations and dis- 
solutions, and making various changes 
in the Certificate of Incorporation.’ 
Thus, Associated has a veto power 
over any of these activities. 

The existence of this veto power is 
a factor to be considered in determin- 
ing whether there is a controlling in- 
fluence. See Re Panhandle Eastern 
Pipe Line Co. (1941) 9 SEC 

, Holding Company Act Release 
No. 2778, in which we said: 

“When other factors indicate the 
absence of control or controlling in- 
fluence within the meaning of § 2(a) 
(7) or 2(a)(8), it may be that the 
possession of veto power over corpo- 
rate changes is not exclusively deter- 
minative. See Re Allied Chemical & 
Dye Corp. (1939) 5 SEC 151. This 
does not mean, however, that we can 
ignore the cumulative effect of such a 
veto power when other factors of con- 
trol exist, as they do in this case.” 

In Detroit Edison Co. v. Securities 
and Exchange Commission (1941) 
119 F(2d) 730, 738, 39 PUR(NS) 
193, ante, the court, in discussing the 
meaning of “controlling influence” as 
used in § 2(a) (8), said: 

“The present act undertakes to bring 
within its ambit all subsidiaries subject 
to ‘controlling influence’ of a parent. 
This phrase should be construed in 
the light of the purpose of the aet of 


8 See Consol. Laws N. Y. Chap. 24, § 45c; 
Chap. 60, §§ 16, 19, 20, 35, 37, 86, 105. 
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which it is a part, and when under- 
stood in this setting and in the light 
of its ordinary signification, it means 
the act or process, or power of pro- 
ducing an effect which may be with- 
out apparent force or direct authority 
and is effective in checking or direct- 
ing action, or exercising restraint or 
preventing free action. The phrase as 
here used, does not necessarily mean 
that those exercising controlling influ- 
ence must be able to carry their point. 
A controlling influence may be effec- 
tive without accomplishing its purpose 
fully.” 

[3] Finally, it is contended that 
even if we find Power Company is 
subject to the control or controlling in- 
fluence of Associated, Hotel Com- 
pany is not subject to such control or 
controlling influence because Associ- 
ated has not performed services for 
Hotel Company. In view of the fact 
that the directors and officers of both 
companies are identical, that the stock 
ownership of Associated is substan- 
tially identical in both companies, and 
in view of the historically close rela- 
tionship of the two companies, we 
think that contention is without merit. 

On the basis of the foregoing, we 
think it is clear that applicants have 
not demonstrated that Power Com- 
pany and Hotel Company are not sub- 
ject to the controlling influence of As- 
sociated. Cf. Detroit Edison Co. v. 
Securities and Exchange Commission, 
supra; Rochester Teleph. Corp. v. 
United States (1939) 307 US 125, 


83 L ed 1147, 28 PUR(NS) 78, 59S 
Ct 754; Re H. M. Byllesby & Co. 
(1940) 6 SEC 639, 32 PUR(NS) 
130; Re Manchester Gas Co. (1940) 
7 SEC 57; Re Hartford Gas Co. 
(1941) 8 SEC —, Holding Company 
Act Release No. 2613. 

[4] The question remains whether 
the applicants have shown that this 
infuence is not such “as to make it 
necessary or appropriate in the public 
interest or for the protection of in- 
vestors or consumers” that applicants 
Power Company and Hotel Company 
be subject to the obligations, duties, 
and liabilities imposed by the act upon 
subsidiary companies of holding com- 
panies. 

Counsel for Power Company and 
Hotel Company contend that their 
companies are small intrastate compa- 
nies and that the public interest in- 
volved should be weighed against the 
heavy burdens put upon subsidiary 
companies by the act. However, since 
both counsel and witnesses for the ap- 
plicants state that they will issue no 
securities, make no loans to or from 
Associated, or make any material 
amount of purchases from or through 
the system, it does not appear that the 
burdens imposed by the act will be 
very extensive. Rather, we think, the 
principal provisions of the statute 
which will affect the applicants will 
afford to them affirmative protection 
against overreaching on the part of the 
holding companies.® 

In this connection, we note that the 





® Sections 1 through 5 place no burdens up- 
on subsidiaries. Since neither applicant con- 
templates the issuance of securities, §§ 6 and 
7 would have no application. And, in any 
event, § 6(b) would exempt from the provi- 
sions of §§ 6 and 7 almost any financing by 
the applicants where such financing was ap- 
proved by the state Commission. Since Pow- 
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er Company is an intrastate company and is 
fully subject to the jurisdiction of the New 
York State Public Service Commission, § 8 
will have no effect. 

Under §§ 9 and 10, there is a general re- 
quirement that a subsidiary of a registered 
holding company must obtain the Commis- 
sion’s approval to acquire any securities or 
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record herein contains evidence of 
numerous services performed by As- 
sociated for substantial cash payments 
in which there was an absence of 
arm’s length bargaining. But, even 
in the absence of such a showing, we 
have held that the standards of 2(a) 
(8) do not require findings with re- 
spect to whether any of the evils enu- 
merated in § 1 of the act exists at the 
present time; the power to bring about 
the evils is sufficient. See Re Ameri- 
can Gas & E. Co. (1941) 9 SEC —, 
Holding Company Act Release No. 
2749; Re Manchester Gas Co. supra. 


In discussing this question Judge 
Hamilton, speaking for the circuit 
court of appeals for the sixth circuit 
in Detroit Edison Co. v. Securities 
and Exchange Commission (1941) 
119 F(2d) 730, 739, 39 PUR(NS) 
193, 206, ante, said: 


“Petitioner urges on us that the evi- 
dence in the record, when fairly ap- 
praised and weighed, shows a lack of 
necessity or appropriateness in the 
public interest or for the protection of 
investors or consumers, that it be sub- 


jected to the obligations, duties, and 
liabilities of the present act. To this 
contention we cannot agree. The 
phrase ‘public interest’ as used means 
that the public has some pecuniary in- 
terest or an interest by which legal 
rights or liabilities of its individual 
members are affected by the operation 
of the utility. The phrase is not to be 
construed as requiring the Commis- 
sion to find that the conduct of the ap- 
plicant’s business has or will affect the 
public adversely. The statute contem- 
plates action prospectively. It is a 
preventive measure intended to regu- 
late action before the interests of those 
concerned are adversely affected.” 

[5, 6] We do not think that appli- 
cants have demonstrated that it is not 
necessary and appropriate in the pub- 
lic interest and for the protection of 
investors that applicants be subject to 
the obligations, duties, and liabilities 
imposed by the act upon subsidiaries 
of holding companies. 

Accordingly, the applications of 
Power Company and Hotel Company 
must be denied (or dismissed) ,! and 





utility assets or other interest in any busi- 
ness. This section should offer little burden 
to the companies here involved, particularly in 
view of the provisions of § 9(b) which ex- 
empt the acquisition of utility assets and cer- 
tain other acquisitions where such acquisi- 
tions have been authorized by the state Com- 
mission. Section 11, dealing with integration, 
would place no burdens upon either Power 
Company or Hotel Company; and, in view of 
the past activities of Power Company and 
Hotel Company and the size and. nature of 
the business of such companies, § 12 will have 
little or no effect. Section 13, which deals 
with services rendered to subsidiaries in a 
holding company system, will be the main 
section applicable. But § 13 will impose no 
burden upon Power Company and Hotel Com- 
pany; rather, it will afford affirmative protec- 
tion, since the cost of services rendered to 
Power Company and Hotel Company by the 
holding company system will be subject to 
the scrutiny of this Commission. Section 14 
does not require any reports from subsidia- 
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ries. Since Power Company is already re- 
quired to conform to an accounting system 
prescribed by the New York State Public 
Service Commission, none of the Commis- 
sion’s Rules thus far promulgated under § 15 
would apply to it. The only effect of § 17 
would be to require certain reports from As- 
sociated’s member on the boards of Power 
Company and Hotel Company. 

10 The applications of Power Company and 
Hotel Company seek orders under § 2(a) (8) 
declaring applicants not to be subsidiaries of 
Associated Gas and Electric Company (and 
the Trustee for the Estate of the Company) ; 
Associated Gas and Electric Corporation (and 
the Trustees for the Estate of the Corpora- 
tion) ; Daly & Co.; Associated Utilities Cor- 
poration; Gas and Electric Associates; Asso- 
ciated Real Properties, Inc.; Shinn & Com- 
pany; and the Railway and Bus Associates. 
The findings we have made are decisive of 
the applications in so far as they refer to the 
companies named above which own, control, 
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the application of Gas and Electric 
Associates must be denied. 


An appropriate order will issue. 





or hold with power to vote 10 per centum or 
more of the voting securities of the applicants 
(or which are holding companies of such 
companies). _Cf. Re Manchester Gas Co. 
(1940) 7 SEC 57; Re Hartford Gas Co. 
(1941) 8 SEC —, Holding Company Act 


utory subsidiaries under § 2(a)(8)(A). This 
is true in respect to Power Company of As- 
sociated Real Properties, Inc., and in respect 
to Hotel Company of Associated Real Prop- 
erties, Inc., Shinn & Company, the Railway 
and Bus Associates, and Gas and Electric 


Associates. See chart at note 2, supra. As 
to these companies, we think the applications 
have been improperly filed and that portion 
of the applications must be dismissed. 


Release No. 2613. But there are various com- 
panies listed in the applications which fall 
in neither category and as to which Power 
Company and/or Hotel Company are not stat- 





NORTH DAKOTA SUPREME COURT 


Northern States Power Company 


Vv 


Board of Railroad Commissioners et al. 


[No. 6665.] 
(— ND —, 298 NW 423.) 


Return, § 9 — Basis — Fair value. 
1. The fair value upon which a utility is entitled to earn a return is the 
reasonable value of its property used and useful for the service of the 
public at the time it is being so used, p. 225. 


Valuation, § 36 — Variation from original cost. 
2. In determining fair value allowance must be made for the increase or 
decrease in value of the utility’s property from its original cost, unless 
the allowance of the increase will result in a rate which would be unfair 
to the public, p. 225. 


Valuation, § 39 — Measures for rate making — Historical cost — Reconstruction 
cost. 
3. In finding fair value, the weight to be given to evidence of historical cost 
and reconstruction cost depreciated and other evidence must be determined 
in the light of the facts of the case under investigation, p. 225. 


Valuation, § 32 — Measures for rate making — Historical cost — Predominating 
weight. 

4. A rule or precedent which requires that evidence of historical cost be 
given predominating weight in every case is arbitrary, p. 225. 

Valuation, § 111 — Appreciation in value. 
5. Where the undisputed evidence of reproduction cost disclosed a sub- 
stantial increase in the value of the utility’s property over its original cost, 
it was the duty of the Board of Railroad Commissioners to give considera- 
tion and effect to that evidence as a major factor in reaching its finding of 


fair value, p. 225. 
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Valuation, § 330 — Going concern value. 


6. Going concern value is a property right which should be considered in 
a valuation of a utility’s property for rate-making purposes, p. 229. 


Valuation, §§ 336, 337 — Going concern value — Good will — Franchise value, 


7. Going concern value as defined in rate cases does not include either good 
will or franchise values, p. 229. 


Valuation, § 330 — Going concern value — Statute. 
8. Section 4609c37, Supplement to the Compiled Laws of North Dakota 
1913, does not prohibit a consideration and allowance of going concern 
value in computing a utility’s rate base, p. 229. 


Valuation, § 333 — Going concern value — History of profitable operation. 


9. A utility plant which has a history of continuous profitable operation 
over a long period of years has a going concern value, p. 229. 


Valuation, § 330 — Going concern value — Effect of depreciation computation. 
10. The fact that the depreciation of a utility’s property was computed up- 
on the basis of its actual physical condition, rather than upon a salvage basis, 
may not be construed as an allowance of going concern value, p. 229. 


Valuation, § 333 — Going concern value — History of profitable operation. 
11. Where the evidence showed that a utility had a history of continuous 
profitable operation, it was the Commission’s duty to consider and allow 


going concern value in determining the fair value of the utility’s property, 
p. 229. 


Valuation, § 332 — Going concern value — Finding as to separate allowance. 
12. Under the provisions of § 4609c42 Supplement to Compiled Laws of 
1913, the Board of Railroad Commissioners is required to make a finding 
of fact setting forth the amount at which going concern value has been 
allowed, p. 229. 


Expenses, § 2 — Powers of Commission — Opinion as to expenditures. 
13. In making allowances for operating costs or expenses, it was the duty 
of the Board of Railroad Commissioners to allow such amounts as in its 
judgment were necessary, but the judgment which the Commission must 
exercise is a judgment based upon the evidence; it may not disregard the 
undisputed evidence of actual expenditures and substitute therefor its opin- 
ion of what the expenditures for any specific purpose ought to be, p. 231. 


Expenses, § 63 — Legal expense — Actual disbursements. 


14. Where the undisputed evidence disclosed that a utility had expended 
$8,476.01 for legal services during the year immediately preceding the in- 
quiry and there was no evidence tending to show that such expenditures 
were wasteful or extraordinary or that such services would cost less in 
the future, an annual allowance of $3,000 for attorney fees was too great 
a departure from the unchallenged proof to be accounted for as a reasonable 
exercise of the Commission’s judgment, p. 231. 

Expenses, §§ 46, 48 — Dues and donations — Absence of bad faith — Manage- 

ment. 

15. Where the evidence showed an itemized list of dues and donations 
totaling $4,638.94 which the utility had paid out during the year immediate- 
ly preceding the inquiry, a finding that some but not all of such dues and 
donations were properly chargeable to operating expenses without specify- 
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ing which were proper and which were not, and an allowance of $3,000 
for all the purposes listed, was, in the absence of any claim of bad faith or 
that the expenditure for any particular purpose was excessive, an attempt 
to control the management of the utility and beyond the powers of the Board 
of Railroad Commissioners, p. 232. 


Rates, § 650 — Findings of fact. 
16. In its investigation of a utility for the purpose of establishing a rate 
base the Board of Railroad Commissioners is required to make findings of 


fact upon all matters which have a bearing upon the rates which a utility 
will be permitted to charge, p. 232. 


Procedure, § 30 — Necessary findings — Review. 


17. The findings of fact of the Commission upon all material matters must 
be sufficiently definite to enable a reviewing court to determine if such find- 
ings were supported by any evidence and afforded a reasonable basis for the 
decision, p. 232. 


Expenses, § 9 — Sufficiency of findings of fact. 
18. A “lump sum” allowance for operating costs at a figure substantially 
less than the amount which the utility claimed and offered evidence to prove 
was necessary, made upon findings which did not disclose the extent to 
which the utility’s specific claims had been allowed, reduced, or rejected, 
was made upon insufficient findings of fact, p. 232. 


(CHRISTIANSON, J., dissents.) 
[April 23, 1941. 
Headnotes by the Court. 


Dissenting opinion May 31, 1941.] 


PPEAL from judgment of District Court vacating orders 
A of Commussion reducing electric rates and increasing steam 
heat rates; judgment affirmed and case remanded with instruc- 

tions. For Commission decision, see 22 PUR(NS) 364. 


> 


APPEARANCES: Nilles, Oehlert & 
Nilles, of Fargo, and Hance H. Cle- 
land, of Medford, Or., for respond- 
ent; Alvin C. Strutz, Attorney Gen- 
eral, and James M. Hanley, Jr., As- 
sistant Attorney General, for appel- 
lants. 


Burke, J.: On March 9, 1935, the 
Board of Railroad Commissioners 
(hereinafter referred to as the Com- 
mission) ordered an investigation of 
the properties of the Northern States 
Power Company (hereinafter referred 
to as the company) which were used 
and useful in providing electric, gas, 
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and steam heat service at Fargo, West 
Fargo, and Southwest Fargo, to de- 
termine the fair value of those prop- 
erties for rate-making purposes. The 
investigation continued for almost 
three years and the final order of the 
Commission, establishing a new rate 
base, was made on February 21, 1938. 
Separate findings were made for the 
electric, gas, and steam heat depart- 
ments. As a result of the investiga- 
tion the Commission ordered a reduc- 
tion in the rates of the company’s elec- 
tric department and an increase in the 
rates of the steam heat department. 
Immediately upon receipt of the Com- 
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mission’s findings and order, the com- 
pany petitioned for a reconsideration 
of the whole case. The petition was 
denied and the company thereupon ap- 
pealed to the district court of Cass 
county from all of the findings, deci- 
sions, and orders of the Commission 
in this investigation. Pending a deci- 
sion of the appeal the district court 
by its order stayed and suspended the 
order and decision of the Commission, 
except with respect to the new steam 
heat rates, and required the company 
to deposit in court the difference in 
charges between the old rates and the 
rates fixed by the order under attack. 
The district court’s judgment upon 
the appeal decreed : 

1. That the Commission in deter- 
mining the rate base as set forth in its 
findings acted arbitrarily and in vio- 
lation of law. 

2. That the Commission erred in 
refusing to allow as an addition to its 
valuation of plant equipment the cost 
of the new steam electric plant at Far- 
go in the sum of $557,540. 

3. That the Commission acted ar- 
bitrarily and in disregard of law in 
refusing to give consideration and ef- 
fect to “going concern value’’ in its 
valuation of the property of the com- 
pany. 

4. That the finding of the Commis- 
sion with respect to operating expen- 
ses was not sustained by the evidence 
and that the Commission unlawfully 
and arbitrarily failed to make sufficient 
findings from which the court could 
determine the reasonableness of its al- 
lowances for that purpose. 

It was further decreed that the Com- 
mission’s orders in this investigation, 
dated February 21, 1938, 22 PUR 
(NS) 364, and March 7, 1938, would 
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result in depriving the company of its 
property without due process of law, 
contrary to the Constitution of the 
United States and the Constitution of 
the state of North Dakota; that said 
orders be vacated and set aside and 
the moneys representing the difference 
in charges for electric services depos- 
ited in court, pursuant to court order, 
be returned to the company, and that 
the excess charges collected in the 
steam heat department be returned to 
the company’s patrons. 

A stay of proceedings was granted 
pending an appeal to this court, and 
by the terms of this stay the company 
was required to continue to deposit in 
court the excess it collected over and 
above the rates as fixed by the Com- 
mission’s order of March 7, 1938. 
The Commission has appealed to this 
court from the judgment of the dis- 
trict court. 

The first point of controversy con- 
cerns the method by which the Com- 
mission arrived at its determination 
of “fair value.” The statutory pro- 
cedure is set forth in § 4609c37 of the 
Supplement to the Compiled Laws of 
1913. This section is as follows: 

“Valuation of Property; Matters 
Considered. The Commissioners, for 
the purpose of ascertaining the rea- 
sonableness and justice of the rates 
and charges of public utilities, or for 
any other purpose authorized by law, 
shall investigate and determine the 
value of the' property of every public 
utility used and useful for the service 
and convenience of the public, exclud- 
ing therefrom the value of any fran- 
chise or right to own, operate, or en- 
joy the same in excess of the amount 
(exclusive of any tax or annual 
charge) actually paid to any political 


222 





NORTHERN STATES POWER CO. v. RAILROAD COMMISSIONERS 


subdivision of the state or county as 
a consideration for the grant of such 
franchise or right by reason of a mo- 
nopoly or merger. The Commission- 
ers shall prescribe the details of the in- 
ventory of the property of each public 
utility. 

‘In ascertaining the value of the 
various kinds and classes of property 
of each public utility, the Commission- 
ers shall have authority to ascertain 
and report, in such detail as it may 
deem necessary, as to each piece of 
property owned or used by such public 
utility to show separately the follow- 
ing facts: 

“(a) The orginal cost, if any, of 
each parcel of land owned and used by 
such public utility and a statement of 
the conditions of acquisition, wheth- 
er by direct purchase, by donation, by 
exercising the power of eminent do- 
main or otherwise. 

“(b) The value, as of a date cer- 
tain, of each parcel of land owned and 
used by such public utility by com- 
parison with the value of contiguous 
and neighboring parcels of land and 
land of similar character as to location 
and use. 

“(c) If there should be any addi- 
tional value to such utility by reason 
of the ownership by it of one or more 
parcels of land, and it is used as a 
continuous right of way for transpor- 
tation purposes, or for other pur- 
poses, such additional value shall be 
separately and specifically set forth 
for each parcel. 

“(d) The cost of new production, 
as of a date certain, of all physical 
property other than land, owned and 
used by such public utility showing 
the valuation of the separate item com- 
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prising such property, together with 
the unit basis of such valuation. 

“(e) Depreciation, if any, from 
the new reproductive cost, as of a date 
certain, of existing mechanical deterio- 
ration, of age, of obsolescence, of lack 
of utility, or for any other cause, the 
percentage and amount of each class 
of depreciation, if any, to be specifical- 
ly set forth in detail. 

“(f) The net value, as of a date 
certain, of all physical property other 
than land owned by such public utility, 
to be derived by deducting the sum of 
the amounts of depreciation from the 
sum of the new reproductive costs. 

“(g) The value of the property of 
a public utility company, as determined 
by the Commissioners, shall be such 
sum as represents, as nearly as can be 
ascertained, the money honestly and 
prudently invested in the property. In 
valuing the property on the basis of 
the cost to reproduce the same, unit 
prices of material and labor entering 
into construction shall be based on the 
average prices of a sufficient period of 
years to secure normal results. Equip- 
ment shall be valued on the average 
prices of a sufficient period of years 
to secure normal results, and there 
shall be deducted from the total 
amounts, as thus determined, such 
sum as is properly chargeable to de- 
preciation under the provisions of sub- 
division (e), § 37 (this section). The 
Commissioner shall exclude from such 
valuation all unearned values or un- 
earned increment. 


“Such investigation and report shall 
also show, whenever the Commission- 
ers may deem necessary, the amounts 
and dates and rates of interest of all 
bonds outstanding against each utility, 
the property on which they are a lien, 
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the amounts paid therefor and, in such 
detail as may be necessary the original 
capital stock and the moneys received 
by any such utility by reason of any 
issue of stock, bonds, or other securi- 
ties ; the net and gross receipts of such 
utility; the method by which moneys 
were expended and the purpose of 
such payments. The Commissioners 
shall have the power to establish rules 
and regulations to be followed in mak- 
ing such investigation and valuation.” 

In the course of its investigation 
the Commission ascertained historical 
cost, reproduction cost, and reproduc- 
tion cost depreciated, of the physical 
property of each of the several depart- 
ments operated by the company and 
upon these figures the Commission and 
the company are in complete agree- 
ment. They are as follows: 


Historical Cost as of October 1, 1937 
Electric department 
Gas department 
Steam heat department 344,958 


Reproduction Cost as of October 1, 1937 
Electric department $1,921,751 
Gas department 1,348,353 
Steam heat department 422,552 


In its findings the Commission did 
not carry its determination of cost of 
reproduction less depreciation beyond 
July 1, 1935. All items of valuation 
and depreciation necessary to the com- 
putation are in the record and are 


agreed upon by the parties. Making 
the computation we find reproduction 
cost less depreciation as of October 1, 
1937, to be as follows: 


Electric department 
Gas department 
Steam heat department 


$1,597,957 
1,073,770 
335,152 


In its determination of the rate 
base the Commission first found what 
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it denominated as fair value, saying, 
22 PUR(NS) at p. 370: 

“On this question of valuation this 
Commission has consistently followed 
the Smyth v. Ames (1898) 169 US 
466, 42 L ed 819, 18 S Ct 418, deci- 
sion, requiring the historical cost and 
cost of reproduction be considered 
and given due weight, but adhering to 
the precedent of this Commission, we 
feel that the historical cost of the prop- 
erty of this utility should be given a 
greater weight than the cost of repro- 
duction, and in this decision we have 
weighed them together, giving to each 
such weight as in our judgment was 
necessary to arrive at a proper and 
fair conclusion, considering all of the 
facts and circumstances disclosed by 
the evidence, all of which was given 
due consideration. We find, there- 
fore, based on the evidence adduced, 
that the fair value of the property is 
as follows: 
Electric department 


Gas department 
Steam heat department 


$1,750,000 
1,180,000 

350,000” 

The “fair values,” thus found, were 
not considered by the Commission as 
the values upon which the computa- 
tion of the rates was to be made. 
These basic values were determined 
by applying depreciation to fair value 
in the following manner: Using the 
agreed per cent condition of the physi- 
cal property of the company, the Com- 
mission computed the accrued per cent 
depreciation of such property in each 
of the company’s three departments; 
it then found accrued depreciation in 
dollars by applying those percentages 
to the historical cost of the property 
and the figures thus ascertained were 
then deducted from the previous find- 
ings of fair value for each department. 
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As a result basic values were found 
as follows: 
$1,461,357 

955,510 

277,729 

The basic value determined for the 
electric department is thus $202,390 
less than historical cost and $136,600 
less than reproduction cost depreciat- 
ed; that for the gas department is 
$141,577 less than historical cost and 
$118,260 less than reproduction cost 
depreciated; and that for the gas de- 
partment is $77,249 less than histori- 
cal cost and $57,423 less than repro- 
duction cost depreciated. 

The Commission asserted, that in 
making its findings of value it had 
followed the decision of the Supreme 
Court of the United States in Smyth 
v. Ames (1898) 169 US 466, 42 L 
ed 819, 18 S Ct 418. In its conclu- 
sion that this decision should have 
been followed, the Commission was 
correct. 

[1-5] Section 4609c37, supra, is 
§ 37 of Chap. 192, Laws of 1919. As 
originally introduced (H. B. 97) in 
the legislature, this section was taken 
practically verbatim from the Ohio 
statute which was enacted in 1913 
(§ 499-9 Code of Ohio). Had the 
statute been enacted as originally in- 
troduced, no difficult question of in- 
terpretation would have arisen and the 
measure of value of a utility’s proper- 
ty for rate-making purposes would 
have been established as the reproduc- 
tion cost of the property of the utility, 
used and useful for the public service, 
less actual depreciation. Lima Teleph. 
& Teleg. Co. v. Public Utilities Com- 
mission, 98 Ohio St 110, PUR1919A 
888, 120 NE 330 (decided April 30, 
1918). However, the proposed stat- 
[15] 


Electric department 
Gas department 
Steam heat department 
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ute was amended before final enact- 
ment. Subdivisions (a), (b), (c), 
(d), (e), and (f) were not changed 
but subdivision (g) was rewritten. 
As originally written subdivision (g) 
provided: “If there shall be any ad- 
ditional value given to the value of the 
property ofa public utility . . . due 
to the possession of a franchise to per- 
form a public service, or for good will 
or fixancing, such additional value 
shall be separately and specifically set 
forth, together with the basis for the 
computation or estimate of such addi- 
tional value.” 

This language was stricken from 
the bill and subsection (g) was re- 
written as follows: “The value of the 
property of a public utility company, 
as determined by the Commissioners, 
shall be such sum as represents, as 
nearly as can be ascertained, the mon- 
ey honestly and prudently invested in 
the property. In valuing the property 
on the basis of the cost to reproduce 
the same, unit prices of material and 
labor entering into construction shall 
be based on the average prices of a suf- 
ficient period of years to secure nor- 
mal results. Equipment shall be val- 
ued on the average prices of a suffi- 
cient period of years to secure normal 
results, and there shall be deducted 
from the total amounts, as thus deter- 
mined, such sum as is properly charge- 
able to depreciation under the provi- 
sions of subdivision (e), § 37 (this 
section). The Commissioner shall 
exclude from such valuation all un- 
earned values or unearned increment.” 

The situation with which we are 
confronted then is this: subsections 
(a) to (f) inclusive provide for valu- 
ation upon the basis of reproduction 
cost new, as of a date certain, less de- 
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preciation; the first sentence of sub- 
section (g) provides for valuation up- 
on the basis of prudent investment and 
the balance of subsection (g) which is 
a part of the same amendment, pro- 
vides for valuation upon reproduction 
cost new, not as of a date certain but 
over a sufficient number of years to 
secure normal results, less deprecia- 
tion. 

Originally the Board of Railroad 
Commissioners interpreted the statute 
to direct a finding of fair value for 
rate-making purposes upon the basis 
of prudent investment alone. How- 
ever, in their decision in the case of 
the Western Electric Company, decid- 
ed March 12, 1923, the Commission- 
ers reversed their former holding, 
saying : 

“We agree with counsel for the util- 
ity that the tendency of the courts is 
to hold that the value of the property 
of a utility must be determined as of 
the time of the inquiry. Further con- 
sideration of the statute impels us to 
the belief that the statute does, in fact, 
contemplate this very thing.” (Italics 
ours.) Re Western Electric Co. PUR 
1923C 820, 830. 


Since the decision in the Western 
Electric Company Case the Commis- 
sioners have consistently followed the 
rule therein laid down. Re Red River 
Power Co. PUR1923E 534, decided 
July 6, 1923; Re Mandan Electric Co. 
PUR1925D 508, decided March 11, 
1925; Railroad Comrs. v. Hughes 
Electric Co. PUR1925A 18, decided 
July 30, 1924; Grand Forks v. Red 
River Power Co. 8 PUR(NS) 225, 
decided April 10, 1935. The Com- 
missioners’ interpretation of the stat- 
ute received judicial approval in the 
case of Grand Forks v. Red River 
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Power Co. which was appealed to the 
district court. In the opinion filed jn 
that case, Judge Grimson said: 

“Two systems of valuations of 
property are pointed out. One is based 
on the original cost of the property 
and is variously designated as histori- 
cal cost, construction cost or prudent 
investment cost. The other system js 
the one which attempts to determine 
the value of the property if it had to 
be reproduced at the time of the hear- 
ing and is generally called reconstruc- 
tion value. Section 4609c37 of Chap, 
192, Session Laws 1919, directs the 
Commission to take into consideration 
both of these systems. That law ap- 
parently attempted to direct the Com- 
mission to take into consideration all 
the matters prescribed by the rule laid 
down in Smyth v. Ames, supra.” 12 
PUR(NS) 353, 359. 

Thus for almost twenty years 
§ 4609c37 has been construed by the 
Board of Railroad Commissioners as 
a statutory adoption of the rule of 
valuation laid down by the Federal 
Courts commencing with the decision 
in Smyth v. Ames, supra. Ten legis- 
lative assemblies have met since the 
Commission’s decision in Re Western 
Electric Co. supra, and no amendment 
has been made of the statute. As was 
said by Judge Nuessle in State v. Equi- 
table Life Assurance Society (1938) 
68 ND 641, 653, 282 NW 411, 416: 
“This is pertinent in determining the 
legislative intent. The ‘legislature is 
presumed to know the construction of 
its statutes by the executive depart- 
ments of the state.’ John Hancock 
Mut. Life Ins. Co. v. Lookingbill 
(1934) 218 Iowa, 373, 253 NW 604, 
611.” 

If it can be reasonably contended 
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that another construction may be 
placed upon this statute then the stat- 
ute is of doubtful meaning for no bet- 
ter proof of uncertainty of language 
can be had than that informed men 
reasonably and honestly differ as to 
its meaning. And “in construing a 
statute of doubtful meaning the court 
will give weight to the long-continued 
practical construction placed thereon 
by the officers charged with the duty 
of executing and applying the stat- 
ute’ (State v. Equitable Life Assur- 
ance Society, supra), to the judicial 
construction of such statute by an in- 
ferior court (59 CJ 1036), and to the 
legislative acquiescence in both the 
departmental and judicial construc- 
tion. 59 CJ 1037. Whatever doubts 
we might have had are removed by 
these considerations and we therefore 
hold that § 4609c37, supra, adopts 
the rule of the Federal courts with 
respect to valuation of utilities for 
rate-making purposes. Many subse- 
quent decisions of both the Federal 
and state courts which have followed 
Smyth v. Ames, supra, have explained 
and defined the rule therein laid down 
and while perhaps no rule has been sub- 
jected to more severe judicial and 
academic criticism, it is apparent that 
for the time being at least the princi- 
ples applicable to a determination of 
value for rate-making purposes are 
well settled. 

The value which must be ascertained 
is the reasonable value of the utility’s 
property used and useful for the pub- 
lic service at the time it is being so 
used. San Diego Land & Town Co. 
v. National City (1899) 174 US 739, 
43 L ed 1154, 19 S Ct 804; San Diego 
Land & Town Co. v. Jasper (1903) 
189 US 439, 47 L ed 892, 23 S Ct 
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571; Stanislaus County v. San Joa- 
quin & K. River Canal & Irrig. Co. 
(1904) 192 US 201, 48 L ed 406, 
24 S Ct 241; Missouri ex rel. South- 
western Bell Teleph. Co. v. Public 
Service Commission, 262 US 276, 
67 L ed 981, PUR1923C 193, 43 S 
Ct 544, 31 ALR 807; Bluefield Water 
Works & Improv. Co. v. West Vir- 
ginia Public Service Commission, 262 
US 679, 67 L ed 1176, PUR1923D 
11, 43 S Ct 675. Fair value includes 
the appreciation in value of the util- 
ity’s property where the allowance of 
the appreciation will not produce a 
rate unjust to the public. Willcox v. 
Consolidated Gas Co. (1909) 212 US 
19, 53 L ed 382, 29 S Ct 192, 48 LRA 
(NS) 1134, 15 Ann Cas 1034; Min- 
nesota Rate Cases (Simpson v. Shep- 
ard) [1913] 230 US 352, 57 L ed 
1511, 33 S Ct 729, 48 LRA(NS) 
1151, Ann Cas 1916A 18; McCardle 
v. Indianapolis Water Co. (1926) 272 
US 400, 71 L ed 316, PUR1927A 
15, 47 S Ct 144. In the Minnesota 
Rate Cases, supra, the court said [230 
US at p. 454]: 

“As the company may not be pro- 
tected in its actual investment, if the 
value of its property be plainly less, 
so the making of a just return for the 
use of the property involves the recog- 
nition of its fair value if it be more 
than its cost. The property is held in 
private ownership, and it is that prop- 
erty, and not the original cost of it, of 
which the owner may not be deprived 
without due process of law.” 

Among the factors set forth in 
Smyth v. Ames, supra, as evidence to 
be considered in the determination of 
fair value two have assumed a posi- 
tion of predominating importance. 
They are historical cost and reproduc- 
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tion cost depreciated. Missouri ex 
rel. Southwestern Bell Teleph. Co. v. 
Public Service Commission, supra; 
Bluefield Water Works & Improv. 
Co. v. West Virginia Public 
Service Commission, supra; Driscoll 
v. Edison Light & P. Co. (1939) 307 
US 104, 83 L ed 1134, 28 PUR(NS) 
65,59 S Ct 715. But as Mr. Justice 
Butler said in McCardle v. Indianapo- 
lis Water Co. supra [272 US at p. 
410, PUR1927A at p. 23]: “this 
does not mean that the original cost 
or the present cost or some figure ar- 
bitrarily chosen between these two is 
to be taken as the measure. The 
weight to be given to such cost figures 
and other items or classes of evidence 
is to be determined in the light of the 
facts of the case in hand.” 


In the instant case the Commission, 
in finding the rate base considered his- 
torical cost depreciated as the control- 
ling factor. In doing so, it did not 
point to any evidence which it claimed 
justified denying the company the 
benefit of the appreciation in value of 
its property which was shown in the 
finding of reproduction cost, depreci- 
ated and we find no such evidence in 
the record. The Commission does not 
claim that rates based upon a higher 
valuation than that which was found 
would be unfair to the consuming pub- 
lic. In fact the only reason given by 
the Commission to substantiate its 
finding of value was that in giving 
greater weight to historical cost, de- 
preciated, it was “adhering to the prec- 
edent of this Commission.” It is 
perfectly clear from what has been 
said that the establishment of such a 
precedent is in itself arbitrary. It 
creates an inflexible formula which de- 
nies to the evidence in a particular 


case its normal probative value. The 
Commission’s adherence to this prece- 
dent has had that result in this case. 
Tkere is no evidence in the record 
which impeaches reconstruction cost 
depreciated as a criterion of fair value 
to the extent that it should be consid- 
ered as a factor of minor importance, 
It is true that fair value and reproduc- 
tion cost depreciated are not synony- 
mous terms but in the light of the prin- 
ciple that fair value must include the 
increase in value over original cost, 
the Commission may not, in fixing 
fair value, disregard evidence of re- 
production cost depreciated or refuse 
to give such evidence weight as one of 
the major factors in reaching its con- 
clusions. In the absence of the proof 


of other circumstances which would 
tend to destroy its force, such evidence 
obviously has more bearing on the 
question of present value, than has 


evidence of original cost, depreciated, 
and it was the Commission’s duty to 
give due consideration and effect to 
that evidence. 

It is also contended by the company 
that the Commission’s refusal to con- 
sider the cost of certain new construc- 
tion as an element of value was arbi- 
trary and illegal. With respect to this 
item the order of the Commission is 
as follows: “The next item of pro- 
posed additions, consists of 
the proposed installation of a new 
5,000 kilowatt turbine and other nec- 
essary additions at a cost of $610,000. 
There was no evidence adduced to 
indicate the certainty of the time of 
this expenditure.” 22 PUR(NS) at 
p. 368. In view of our disposition of 
the previous question this case must 
be returned to the Commission for re- 
consideration. It is therefore unnec- 


39 PUR(NS) 228 





stitu 
half 
tion: 
in Vv 
whic 
tabli 
oper 
assel 
busi: 
the | 
tion 
ed b 
offer 
grov 
mun 
ing, 
bone 
dend 
it he 
loyal 
had 


NORTHERN STATES POWER CO. v. RAILROAD COMMISSIONERS 


essary for us to consider whether or 
not the Commission’s action in this 
regard was justified by the evidence. 
If, as the company claims, the addi- 
tion has been completed and is in use, 
its value will be allowed by the Com- 
mission as a matter of course. 

[6-12] In its computation of a rate 
base, the Commission refused to add 
to its finding of the fair value of the 
physical property of the company any 
additional amount for “going concern 
value.” The company contends that 
“going concern value” is a very real 
ascertainable value upon which it is 
entitled to earn a return and that the 
Commission’s refusal to make such 
an allowance was contrary to statute 
and violative of the due process claus- 
es of both the state and Federal Con- 
stitutions. Testimony offered on be- 
half of the company is that the addi- 
tional value claimed is “the difference 
in value between two utilities, one of 
which has a list of customers, an es- 
tablished business and is in profitable 
operation and one which has a plant 
assembled but without an established 
business.” As concrete evidence of 
the difference between its own condi- 
tion and that of a plant fully construct- 
ed but not in operation, the company 
offered evidence to show the steady 
growth of its business and the com- 
munities served, its good credit stand- 
ing, its excellent record in paying its 
bond interest and preferred stock divi- 
dends, its good public relations; that 
it had a well-trained, competent, and 
loyal staff of employees; and that it 
had a splendid set of records. Upon 
this appeal the Commission contends: 

(1) That § 4609c37, supra, in its 
Provision that the Commission “shall 
exclude from such valuation all. un- 
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earned values or unearned increment,” 
prohibits an allowance of going con- 
cern value, 

(2) That the evidence offered by 
the company is insufficient to estab- 
lish a going concern value, and 

(3) That it gave due consideration 
and allowance to going concern value. 

Before considering the contention 
of the Commission it is necessary to 
set torth certain fundamental princi- 
ples with respect to going concern val- 
ue as a factor in valuation for rate- 
making purposes under the Smyth v. 
Ames rule. The term going concern 
value in the sense in which it is gener- 
ally used includes both good will and 
franchise values, but both of these ele- 
ments must be excluded from the con- 
cept, in computing value for rate-mak- 
ing purposes. Cedar Rapids Gas Light 
Co. v. Cedar Rapids (1912) 223 US 
655, 56 L ed 594, 32 S Ct 389; Id. 
(1909) 144 Iowa, 426, 120 NW 966, 
48 LRA(NS) 1025, 138 Am St Rep 
299: Des Moines Gas Co. v. Des 
Moines, 238 US 153, 59 L ed 1244, 
PUR1915D 577, 35 S Ct 811. The 
value which remains after these ele- 
ments have been extracted, difficult 
though it may be to define and ascer- 
tain, is nevertheless* “‘a property 
right’ which should be considered ‘in 
determining the value of the property, 
upon which the owner has a right to 
make a fair return.’” Los Angeles 
Gas & E. Corp. v. California R. Com- 
mission, 289 US 287, 77 L ed 1180, 
PUR1933C 229, 53 S Ct 637, 647; 
Des Moines Gas Co. v. Des Moines, 
supra; Denver v. Denver Union Wa- 
ter Co. 246 US 178, 62 L ed 649, 
PURI1918C 640, 38 S Ct 278; Mc- 
Cardle v. Indianapolis Water Co. 
supra. In Los Angeles Gas & E. Corp. 
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v. California R. Commission, supra, 
289 US at p. 314, PUR1933C at p. 
246, Chief Justice Hughes said: “The 
principle as thus recognized and lim- 
ited is obviously difficult of applica- 
tion. . . . It does not give license 
to mere speculation; it calls for con- 
sideration of the history and circum- 
stances of the particular enterprise, 
and attempts at precise definition have 
been avoided.” 

Section 4609c37, supra, was enact- 
ed subsequently to the decisions of the 
Supreme Court of the United States 
in the Cedar Rapids and Des Moines 
Cases, supra, and it is reasonably sub- 
ject to the construction that it was 
the legislative intention to prohibit 
consideration and allowance by the 
Commission of any elements of intan- 
gible value which those decisions had 
held were not property values which, 


in a rate case, were protected by the 
due process clause of the Fourteenth 


Amendment. The construction con- 
tended for by the Commission which 
would entirely exclude going concern 
value from consideration in a rate case 
would, upon the authorities above 
cited, render the statute of doubtful 
constitutionality. Following the well 
established principle of construction 
that where a statute is reasonably sub- 
ject to two constructions one of which 
is clearly constitutional and the other 
of which is of doubtful constitutional- 
ity the former will be adopted. (Wood 
v. Byrne [1930] 60 ND 1, 232 NW 
303; Royal v. Aubol [1939] 69 ND 
419, 287 NW 603), we hold that 
§ 4609c37, supra, does not prohibit 
an allowance of going concern value 
in valuations for rate-making pur- 
poses. 


The Commission also contends 


that the investigation disclosed no evi- 
dence which would justify the allow- 
ance of going concern value as a com- 
ponent part of the rate base. We do 
not agree. By definition, a utility as 
an integrated unit with a history of 
profitable operation has a going con- 
cern value. And where the Commis- 
sion had before it the entire history 
of the company showing successful 
operation over a long period of years 
it was his duty to consider, determine 
and give effect to this element of value 
in establishing the rate base. Los An- 
geles Gas & E. Corp. v. California R. 
Commission, supra; Des Moines Gas 
Co. v. Des Moines, supra; Denver v. 
Denver Union Water Co. supra; Me- 
Cardle v. Indianapolis Water Co., 
supra. 

But, the Commission says, it did 
give consideration and allowance to 
going concern value. In its findings 
the Commission asserted that when 
the property of the company “was ap- 
praised by our engineers and those of 
the company, the fact that this prop- 
erty was in use and profitable was nec- 
essarily considered by them, other- 
wise certain items would have been 
valued at much less and the property 
would have been depreciated to a 
greater extent, so that indirectly the 
so-called going concern value was giv- 
en the consideration to which it was 
entitled.” (22 PUR(NS) at p. 369.) 
Neither the findings nor the conclusion 
are supported by the evidence. The 
engineers’ computations of historical 
cost and reproduction cost were based 
upon material and labor costs and cer- 
tain well established overheads for en- 
gineering and other construction ex- 
pense. Depreciation was computed 
solely upon the basis of the present 
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physical condition of the property as 
compared to its original condition. It 
is true that the engineers did not val- 
ue the property upon a junk or sal- 
vage basis as they would have, had 
they been asked to value an abandoned 
plant, but this fact cannot be con- 
strued as an allowance of going con- 
cern value. Going concern value, is 
not the difference in the value of an 
abandoned plant and one that is in 
operation. It is that added value which 
the plant in profitable operation has 
over an identical plant which is fully 
completed and which presently and 
certainly is to begin operation. Des 
Moines Gas Co. v. Des Moines, su- 
pra; Denver v. Denver Union Water 
Co. supra. Since by the provisions of 


§ 4609c42 Supplement to the Com- 
piled Laws of 1913, the Commission 
“shall make and file their findings of 


fact in writing upon all matters . . . 
which have a bearing on the value of 
the property of the public utility,” a 
separate finding must be made show- 
ing the amount at which the going 
concern value of the utility has been 
allowed. 


The company’s contentions with 
respect to the Commission’s allowance 
for expenses remain to be consid- 
ered. In making this allowance the 
Commission mentioned _ specifically 
only three of the company’s claims 
and the company urges that its action 
upon all three was in disregard of the 
evidence and arbitrary. The first item 
was the company’s claim of $12,- 
229.60 for regulatory Commission ex- 
pense. The Commission disposed of 
this claim by stating that it was “non- 
recurring item of expense and as such 
will not be considered in projecting 
expenses.” The item represents the 


231 


cost to the company of the present in- 
vestigation. Upon this appeal the 
Commission does not contend that the 
cost of this investigation should not 
be projected as an expense item. As 
stated in the brief, the Commission’s 
position is that the item is nonrecur- 
ring as an annual cost and that there- 
fore it should not have been allowed 
in its full amount as an item of annual 
expense but should have been appor- 
tioned over a period of years. This 
the Commission claims it did, assert- 
ing that it allowed for this purpose 
$2,500 a year. We think it would 
have been proper for the Commission 
to have allowed the investigation cost 
in this manner but we do not think the 
Commission’s findings sustain its con- 
tention that it did so. However new 
findings made upon a further consid- 
eration of this investigation will no 
doubt clarify the Commission’s action. 

[13, 14] Next is the item for at- 
torney fees. As to this the Commis- 
sion said, “No evidence was intro- 
duced to justify the entire amount of 
legal expense amounting to $8,476.01. 
In our judgment we feel that the sum 
of $3,000 should be sufficient. . . .” 
(22 PUR(NS) at p. 372.) The tes- 
timony of the Commission’s witness, 
Hartl, showed in detail the amount 
spent by the company for legal serv- 
ices for the year immediately preced- 
ing the date of the hearing in this in- 
vestigation. There is no question but 
that the company, during that year 
spent for legal services the amount it 
claimed should be allowed annually 
for legal expense. Of the total amount 
expended, approximately $5,000 was 
for regular annual retainer fees. 
There is no testimony in the record 
which challenges the prudence or the 
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good faith of the company’s manage- 
ment in the incurring of these charg- 
es, nor is there any evidence which in- 
dicates that the cost of legal services 
will be a less sum in the future. It 
was the duty of the Commission to 
allow an amount which in its judgment 
was sufficient for the purpose. In the 
exercise of that judgment, however, 
it could not disregard the evidence and 
substitute for its judgment of the evi- 
dence its judgment of what the com- 
pany ought to be able to do. The 
Commission “‘is not the financial 
manager of the corporation, and it is 
not empowered to substitute its judg- 
ment for that of the directors of the 
corporation; nor can it ignore items 
charged by the utility as  oper- 
ating expenses, unless there is an 
abuse of discretion in that re- 
gard by the corporate officers.’ ” 
state P. U. C. ex rel. Spring- 
field v. Springfield Gas & E. Co. 
(1919) 291 Ill 209, PUR1920C 640, 
663, 125 NE 891, quoted with ap- 
proval in Missouri ex rel. Southwest- 
ern Bell Teleph. Co. v. Public Service 
Commission, 262 US 276, 67 L ed 
981, PUR1923C 193, 43 S Ct 544, 31 
ALR 807. The Commission could 
not have allowed this item at $3,000 
unless it did ignore the evidence of 
the company’s actual expenditures. 
The variance between the unchallenged 
proof and the finding is too great to 
be accounted for as a reasonable ex- 
ercise of the Commission’s judgment. 

[15] The third specific allowance 
for expense, challenged, is the allow- 
ance for dues and donations. The evi- 
dence showed that during the year pre- 
ceeding the hearing, the company had 
spent $4,638.94 for these purposes. 
As to these expenditures the Commis- 


sion stated, ‘some, but not all, of those 
items are properly chargeable to op- 
(22 PUR(NS) 


erating expenses.” 
at p. 372.) 

It did not point out which items it 
considered improper and concluded 
by saying “we have allowed as proper 
charges to operating expenses a total 
sum of $3,000 for dues and donations 
for the purposes listed on page 26 of 
the exhibit mentioned.” The exhibit 
mentioned is the Commission’s Ex- 
hibit ‘7.’ The purposes listed on 
page 26 include all the purposes for 
which the company expended %,- 
638.94. The inconsistency is patent. 
The finding is that donations for some 
unstated purposes are not properly al- 
lowable as expenses and the allowance 
is for a reduced sum for all purposes 
including the unstated improper ones. 
If the Commission had concluded that 
some of the donations were improper, 
it should have pointed them out spe- 
cifically and if it thought that some of 
the contributions were so large as to 
constitute an abuse of discretion on 
the part of the company’s officers, it 
should have said so. The action which 
the Commission did take is simply an 
attempt to control the discretion of 
the company’s management. This 
was in excess of the powers of the 
Commission. State P. U. C. ex rel. 
Springfield v. Springfield Gas & E. 
Co. supra; Missouri ex rel. South- 
western Bell Teleph. Co. v. Public 
Service Commission, supra. 

[16-18] In its consideration of a 
general allowance for expenses the 
Commission stated, “A study of past 
operations substantiated by the testi- 
mony would indicate that an addition- 
al 1,400,000 kilowatt hours will have 
to be generated within the period. Al- 


39 PUR(NS) 232 





NO 


lowa 
cidet 
The 
a su 
duri: 
is © 
Fuel 
takit 
cons 
char 
resul 
elect 
fron 
it ‘LD 
pens 
duri 
(NS 
follo 
tory 
and 
cons 
conc 
the 

the 
depa 
$46: 
heat 
in it 
titio! 
miss 


the 


NORTHERN STATES POWER CO. v. RAILROAD COMMISSIONERS 


lowance will be made for expenses in- 
cident to this additional generation. 
The company must further provide for 
a substantial increase in labor costs 
during the coming year. Allowance 
is made for such additional expense. 
Fuel costs have been computed after 
taking into full consideration increased 
consumption, additional handling 
charges, and comparative costs. Asa 
result of this order income taxes and 
electric franchise tax will be reduced 
from the amount estimated in Exhib- 
it ‘D’ but the entire amount of tax ex- 
pense will be substantially greater 
during the next year. . . .” (22 PUR 


(NS) at p. 371.) This statement was 
followed by the discussion of regula- 
tory expense, attorney’s fees and dues, 
and donations which we have already 
considered and then the Commission 
concluded by saying, “After making 


the above adjustments, we find that 
the proper operating expenses for each 
department will be as follows: electric 
$465,451, gas $193,724, and steam 
heat $115,093.” = (p. 372.) Later, 
in its order denying the company’s pe- 
tition for reconsideration, the Com- 
mission increased the allowance for 
the electric department to $470,- 
005.86. 

The company contends that the al- 
lowance for the electric department is 
$28,000 less than the amount which 
the evidence demonstrates is clearly 
required. It also asserts that the Com- 
mission has not made sufficient find- 
ings upon which to base its allowance 
and that the failure to make specific 
findings of fact renders the Commis- 
sion’s procedure arbitrary and illegal. 

The company had claimed for addi- 
tional expenses over and above the 
cost of operation for the preceding 
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year the following amounts, increased 
cost of fuel $22,000, increased labor 
costs $11,600, increased taxes $17,- 
400. In its findings the Commission 
referred to these items and stated that 
some allowance had been made for 
these increased costs, but it is impos- 
sible to tell from the findings the ex- 
tent to which any single item was al- 
lowed or disallowed. 

in so far as the record shows, these 
items may have been allowed in the 
full amounts claimed and the reduc- 
tion accomplished by rejecting items 
in the previous year’s statement of op- 
erating costs, or some may have been 
allowed in full and others in a merely 
nominal sum. The state of the record 
is such that it is impossible for us to 
review the ultimate conclusion of the 
Commission. We cannot say wheth- 
er the facts upon which it is founded 
are supported by any evidence or 
whether it is one which may reason- 
ably be drawn from the facts. 

Section 4609c42 is as follows: 
“Hearing; Right to; Evidence on; 
Findings; Review of. The public 
utilities affected shall be entitled to be 
heard and to introduce evidence at 
such hearing or hearings. The Com- 
missioners are empowered to resort to 
any other source of information avail- 
able. The evidence introduced at such 
hearing shall be reduced to writing 
and certified under the seal of the Com- 
missioners. The Commissioners shall 
make and file their findings of fact in 
writing upon all matters concerning 
which evidence shall have been intro- 
duced before it which, in its judgment, 
have a bearing on the value of the 
property of the public utility. Such 
findings shall be subject to review by 
the supreme court of this state in the 
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same manner and within the same time 
as other orders and decisions of the 
Commissioners.” 

Specifically this section requires 
findings only upon those matters 
which have a bearing upon value. The 
end of the investigation however is 
not to establish a value but a rate and 
it is essential that findings be made 
upon all matters which have a bearing 
upon the amount of the rates which 
the company will be permitted to 
charge. Beaumont, S. L. & W. R. 
Co. v. United States (1930) 282 US 
74,75 Led 221,51S Ctl. The find- 
ings must be sufficiently definite to be 
reviewed upon appeal otherwise the 
right of appeal would be valueless. 
Chicago R. Co. v. Commerce Com- 
mission ex rel. Chicago Motor Coach 
Co. (1929) 336 Ill 51, PUR1930A 
385, 167 NE 840, 67 ALR 938; Chi- 
cago Dist. Pipeline Co. v. Commerce 
Commission (1935) 361 Ill 296, 16 
PUR(NS) 312, 197 NE 873; Beau- 
mont, S. L. & W. R. Co. v. United 
States, supra; Wichita R. & Light Co. 
v. Kansas Pub. Utilities Commission 
(1922) 260 US 48, 67 L ed 124, 
PUR1923B 300, 43 S Ct 51. 


In the brief submitted by the Com- 
mission there appears a tabulation of 
specific items of expense, showing the 
amounts at which it is claimed such 
items were allowed. This tabulation 
is not sustained by the record and we 
therefore cannot consider it. 

In this investigation there has been 
practically no dispute as to any mate- 
rial fact. The differences between the 
Commission and the company arose 
chiefly upon the manner in which the 
Commission weighed the facts and 
upon the conclusions based upon such 
facts. In disposing of the issues raised 
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upon this appeal we have not held that 
the patrons of the company were not 
entitled to a reduction in electric rates, 
nor that the company was not entitled 
to an increase in the steam heat rates, 
It may well be that after a reconsid- 
eration of the facts, in the light of this 
opinion it will be found that the pa- 
trons of the company are entitled toa 
substantial reduction in electric rates, 
If that result be reached, then in jus- 
tice, the consumers were entitled to the 
reduction as of the date of the Com- 
mission’s original order. 

The case is therefore remanded to 
the district court with instructions to 
return the case to the Commission in 
order to give it an opportunity to re- 
consider the evidence and to amend 
its findings and order herein in the 
light of the rules laid down in this 
opinion. Such reconsideration shall 
be had on notice to the company and 
additional evidence may be offered by 
either party. During the pendency of 
such reconsideration, the district court 
shall retain jurisdiction of the case 
and the order requiring the company 
to deposit with the clerk of court the 
excess rates it collects shall remain 
in force. If the Commission shall 
amend its order to establish rates, in 
conformity with this decision, such 
rates shall be effective as of the date 
of the first billing subsequent to March 
11, 1938, the effective date fixed in 
the Commission’s order of March 7, 
1938. Upon the filing of such amend- 
ed order in the district court, subject 
to the company’s right to further re- 
view, the moneys impounded by the 
clerk thereof pursuant to the previous 
orders herein shall be disbursed by di- 
rection of the court to the persons who 
shall be entitled thereto. 


234 





NORTHERN STATES POWER CO. v. RAILROAD COMMISSIONERS 


The Commission shall have sixty 
days after the remittitur to the dis- 
trict court, and such additional time as 
may be allowed by said court for good 
cause, in which to file its amended or- 
der. The failure by the Commission 
to file such order within the time fixed 
shall be deemed an election not to re- 
consider the case and in that event 
the judgment of the district court shall 
be affirmed. 


Burr, C. J., and Nuessle and Mor- 
ris, JJ., concur. 


CHRISTIANSON, J., dissenting: I 
am unable to agree with the construc- 
tion that is placed upon § 4609c37 
of the 1925 Supplement, in the 


opinion prepared by Judge Burke. 
Particularly do I disagree with the 
construction placed upon the first par- 
agraph of subdivision (g) of said 


section. This section was part of a 
comprehensive public utility act en- 
acted by the legislature in 1919, Laws 
1919, Chap. 192, § 37. The first para- 
graph of said subdivision (g) did not 
appear in the bill as introduced, but 
was added by amendment. In the bill 
as introduced, that paragraph read as 
follows: “(g) If there should be any 
additional value given to the value of 
the property of a public utility or rail- 
road due to the possession of a fran- 
chise to perform a public service, or 
for good will or for financing, such 
additional value shall be separately and 
specifically set forth, together with the 
basis for the computation or estimate 
of such additional value.” 

After the second reading of the bill 
it was referred to the Committee of 
Labor in the House of Representatives 
(House Journal 1919, p. 200), and 
that committee reported the bill back 
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(House Journal 1919, pp. 325-327), 
with the recommendation, among oth- 
ers, that the above-quoted first para- 
graph of said subdivision (g) be 
stricken out and the following (the 
present paragraph) inserted in lieu 
thereof : 


“(g) The value of the property of 
a public utility company, as deter- 
mined by the Commissioners, shall be 
such sum as represents, as nearly as 
can be ascertained, the money honestly 
and prudently invested in the property. 
In valuing the property on the basis of 
the cost to reproduce the same, unit 
prices of material and labor entering 
into construction shall be based on the 
average prices of a sufficient period 
of years to secure normal results. 
Equipment shall be valued on the av- 
erage prices of a sufficient period of 
years to secure normal results, and 
there shall be deducted from the total 
amounts, as thus determined, such 
sum as is properly chargeable to depre- 
ciation under the provisions of subdi- 
vision (e), § 37. The Commissioners 
shall exclude from such valuation all 
unearned values or unearned incre- 
ment.” 

The recommendations of the com- 
mittee were approved, and the bill as 
amended was passed by the House of 
Representatives. House Journal 
1919, pp. 327, 384. 

The Senate proposed no amend- 
ments to said subdivision (g) of § 37 
of the bill. The Senate, however, pro- 
posed certain amendments to the pro- 
visions relating to procedure on appeal 
from orders of the Commissioners ; 
and, also, adopted an amendment to 
§ 4 of the bill, striking out an amend- 
ment of said section adopted by the 
39 PUR(NS) 
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House, and inserting in lieu thereof 
the following provision: 

“Provided, that when any public 
utility corporation, company, or per- 
son operating said public utility shall 
in any proceeding before the Commis- 
sion, ask to have its rates raised, above 
the maximum rate contained in its 
charter, such public utility shall fur- 
nish the Commission, the original cost 
of all its property, the date of the ac- 
quisition of said property, the amount 
of money invested in said property, the 
amount of stock outstanding, the 
amount of bonds outstanding against 
said property, blueprints showing the 
location and position of all mains, pole 
lines, wires, and all other property be- 
longing to the company, and shall fur- 
nish the Commission with all books, 
papers, and memoranda of the com- 
pany showing the financial condition 
of said utility and shall furnish the 
Commission with the number of per- 
sons, in its employ, the salary paid 
such employees, its total monthly sal- 
aries and wage expense for such time 
as the Commission may request. Also 
an itemized statement of its expendi- 
tures and the details of its profit and 
loss account and any and all other 
books, papers, vouchers, accounts 
which the said Board of Railroad 
Commissioners shall ask to have pro- 
duced as evidence at such hearing.” 
Senate Journal, 1919, pp. 484, 486; 
House Journal, 1919, pp. 621-623. 

The House concurred in the Senate 
amendments, and the bill was enacted 
and became law. 

The majority opinion holds that the 
declaration in the first paragraph of 
said subdivision (g) of § 37 of the 
Public Utilities Act to the effect that 
“the value of the property of a public 


utility company, as determined by the 
Commissioners, shall be such sum as 
represents, as nearly as can be ascer- 
tained, the money honestly and pru- 
dently invested in the property”’ is in- 
consistent with other provisions of the 
act and that consequently the legisla- 
ture did not intend that the Commis- 
sioners, upon ascertainment of the 
amount of money honestly and pru- 
dently invested in the property of a 
public utility company, should accept 
this as the measure of present fair 
value of such property ; and, also, that 
the legislature did not intend that the 
Commissioners, in ascertaining and 
determining the value of the property 
of a public utility should give any 
greater weight to “the money honestly 
and prudently invested” in such prop- 
erty than to evidence as to the cost of 
reproduction of such property. The 
majority opinion also holds that under 
the Public Utilities Act “a utility 
plant which has a history of continu- 
ous profitable operation over a long 
period of years has a going concern 
value’; and “where the evidence 
shows that a utility had a history of 
continuous profitable operation, it was 
the Commission’s duty to consider and 
allow going concern value in deter- 
mining the fair value of the utility’s 
property” ; and, also that it is the duty 
of the Commission to make a separate 
finding “setting forth the amount at 
which going concern value has been al- 
lowed.” 

I disagree with such construction 
of the statute. The language in the 
first paragraph of subdivision (g), 
supra, is plain and unambiguous. It 
in no manner conflicts with any other 
provision of the act of which it is a 
part. It is the only provision that 
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purports to fix the standard or meas- 
ure of value of the property to be val- 
ued. The other subdivisions of said 
§ 37 relate to and provide for the as- 
certainment of certain facts that the 
Commissioners may consider in as- 
certaining and determining the value 
of the property according to the stand- 
ard prescribed by the first paragraph 
of said subdivision (g), but they do 
not prescribe a standard or measure 
of value. This paragraph was formu- 
lated by the legislative committee to 
which the bill had been referred for 
consideration and was embodied in 
the bill pursuant to the recommenda- 
tions of such committee, after such 
recommendations had been considered 
and discussed by the members of the 
House in which the bill had originat- 
ed. House Journal 1919, p. 385. 
Hence, this paragraph was called spe- 
cifically to the attention of the legisla- 
ture, and was the last expression of 
the legislative will in so far as con- 
cerns. the section of which it forms a 
part. The Senate approved this pro- 
vision and adopted it without change. 
The amendment which the Senate pro- 
posed and adopted to § 4 of the bill is 
not contrary to, but is in harmony 
with, the provisions of the first para- 
graph of subdivision (g). In the 
amendment which the Senate adopted 
to § 4, there is no requirement that a 
public utility that seeks to have its 
rates raised above the maximum con- 
tained in its charter shall furnish proof 
of cost of reproduction of the proper- 
ty. The information which the utility 
is required to furnish is material in 
determining the amount of prudent 
and honest investment and operating 
expenses. 


Why did the legislature amend the 
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first paragraph of said subdivision 
(g)? What object did the lawmakers 
who proposed and who adopted this 
paragraph have in mind? Certainly 
the former paragraph was not strick- 
en out and the present paragraph in- 
serted as a matter of pastime, or to 
increase the number of words in the 
statute. The language indicates that 
the lawmakers had a very definite ob- 
ject in mind. In very plain and spe- 
cific language they said: “The value 
of the property of a public utility com- 
pany, as determined by the Commis- 
sioners, shall be such sum as repre- 
sents, as nearly as can be ascertained, 
the money honestly and prudently in- 
vested in the property.” 

There is no uncertainty or ambigui- 
ty in this language. Few statutory 
provisions are more clear and specific. 

The object of all interpretation and 
construction of statutes is to ascertain 
and carry out the intention of the law- 
makers. 26 Am & Eng Enc Law (2d 
Ed) p. 597. And “the primary and 
general rule of statutory construction 
is that the intent of the lawmaker is 
to be found in the language that he 
has used.” United States v. Golden- 
berg (1897) 168 US 95, 102, 103, 
42 L ed 394, 398, 18 S Ct 3, 4. 

“The legislature must be understood 
to mean what it has plainly expressed, 
and this excludes construction. 

Even when a court is convinced that 
the legislature really meant and in- 
tended something not expressed by the 
phraseology of the act, it will not 
deem itself authorized to depart from 
the plain meaning of language which 
is free from ambiguity. ‘There 
is no safer or better settled canon of 
interpretation than that when language 
is clear and unambiguous it must be 
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held to mean what it plainly ex- 
presses.’”” 2 Lewis’ Sutherland, Stat. 
Const. (2d Ed) 701, 702. 25 RCL 
961-963 ; 59 C J 953 et seq. 


Courts have no legislative powers, 
and they may not reject a statutory 
provision in plain and unambiguous 
language because it seems unnecessary, 
or unwise, or requires the performance 
of acts that appear to the court to be 
useless. American R. Co. v. Birch 
(1912) 224 US 547, 56 L ed 879, 32 
S Ct 603; United States v. Plowman 
(1910) 216 US 372, 54 L ed 523, 30 
S Ct 299; State ex rel. Linde v. Tay- 
lor (1916) 33 ND 76, 156 NW 561, 
LRA1918B 156, Ann Cas 1918A 
583. 

It is a cardinal rule of statutory 
construction that effect must be given, 
if possible, to the whole statute and to 
every part thereof. “Conflicting in- 
tentions in one and the same act of leg- 
islature are not to be supposed and 
never so regarded, unless forced on 
courts by unambiguous language.” 
Marengo County v. Wilcox County 
(1927) 215 Ala 640, 112 So 243. It 
is only when there is such irreconcila- 
ble conflict between the provisions of 
the statute that they cannot both or all 
stand that the court is required to de- 
termine which of the conflicting pro- 
visions is expressive of the legislative 
will. It is not enough that there is a 
discrepancy, or that some of the acts 
enjoined or authorized by the statute 
may seem to be useless, or even harm- 
ful (Greenleaf v. Minneapolis, St. P. 
& S. Ste. M. R. Co. [1915] 30 ND 
112, 119, 151 NW 879, 882, Ann Cas 
1917D 908; American R. Co. v. Birch, 
supra; United States v. Plowman, su- 
pra, 216 US at p. 375, “courts still 
would be bound by the explicit and un- 
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mistakable words” of a statutory pro- 
vision, unless there is an irreconcila- 
ble conflict between that provision and 
other provisions of the same or other 
statutes. In case of such conflict, the 
provision last in point of time or order 
of arrangement is ordinarily deemed 
to be expressive of the legislative will, 
11 Ency US Supreme Court Reports, 
p. 130; 1 Lewis’ Sutherland, Stat, 
Const. (2d Ed) p. 540, § 280; 26 Am 
& Eng Ency Law, p. 734; 36 Cyc 
1130; Note, 6 Ann Cas 860, 861, 
When one provision of a statute 
treats specially and solely of a matter, 
that provision will prevail in reference 
to that matter over other provisions 
which either incidentally or impliedly 
refer thereto, ‘not because one sec- 
tion has more force as a legislative en- 
actment than another, but because the 
legislative mind, having been in the 
one section directed to this matter, 
must be presumed to have there ex- 
pressed its intention thereon rather 
than in other sections, where its at- 
tention was turned to other things.” 
Long v. Culp (1875) 14 Kan 412, 
415. 

The first paragraph in subdivision 
(gz), § 37, Chap. 192, Laws 1919, was 
the last expression of the lawmakers 
upon the subject to which it relates. 
The lawmakers determined that the 
bill as introduced did not express their 
intent, and so they amended it and in- 
serted a new provision to express such 
intent. The provision so inserted cov- 
ered a matter not covered by any other 
provision in the bill. When the bill 
became law it was the only provision 
which purported to state in terms the 
basic standard the Commissioners 
shall apply in determining the value of 
the property of a public utility. If any 
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conflict exists between the provision 
that was added by amendment and the 
provisions in the bill as introduced, the 
amendment should be deemed expres- 
sive of the legislative will. In this 
case, however, there is no irreconcila- 
ble conflict between the first paragraph 
of said subdivision (g) and other pro- 
visions Of the act. Indeed, there is 
no conflict at all. The first paragraph 
of subdivision (g) of said section is 
the only provision in the entire stat- 
ute that purports to state the basic 
value to be ascertained and deter- 
mined by the Commissioners. 
Chapter 192, Laws 1919, was the 
first comprehensive public utilities act 
adopted in this state. That there ex- 
isted a real need for such a law was 
generally recognized and was freely 
expressed by the lawmakers. House 
Journal, 1919, p. 385. It is a matter 
of common knowledge that in 1919, 
and for a number of years prior there- 
to, regulation of public utilities had 
been a subject of public interest and 
concern. Public Utilities Acts had 
been enacted in a number of states 
prior to 1919, Massachusetts was the 
first state to exercise control over all 
public utilities. See Missouri ex rel. 
Southwestern Bell Teleph. Co. v. Pub- 
lic Service Commission, 262 US 276, 
310, 67 L ed 981, 994, PUR1923C 
193, 31 ALR 807. Under the law 
of Massachusetts, as interpreted and 
applied in 1919 and for some years 
prior thereto, “capital honestly and 
prudently invested” was “the control- 
ling factor in fixing the basis for com- 
puting fair and reasonable rates.” Re 
Bay State Rate Case, PUR1916F 221, 
233; Re Middlesex & Boston Case 
(1914) 2 Mass PSCR pp. 111, 112. 
In the Middlesex & Boston Case, 


239 


supra, at pp. 111, 112 (decided in 
1914), it was said: “Accordingly, we 
rule that under Massachusetts law cap- 
ital honestly and prudently invested 
must, under normal conditions, be tak- 
en as the controlling factor in fixing 
the basis for computing fair and rea- 
sonable rates; that if there is misman- 
agement causing loss, such loss must 
be charged against the stockholders 
legally responsible for the mismanage- 
ment; that reproduction cost either 
with or without depreciation, while it 
may be considered, is not under our 
law, to be taken as the determining 
basis for reckoning rates.” 

In Re Bay State Rate Case (decid- 
ed August 31, 1916), PUR1916F at 
p. 233, the rule laid down in the Mid- 
dlesex & Boston Case was re-affirmed. 

Wisconsin had provided for regu- 
lation of public utilities through a state 
Commission many years before the 


public utility law was enacted in this 


state. In discussing the practice un- 
der the Wisconsin law, the supreme 
court of that state in its decision in 
Waukesha Gas & E. Co. v. Railroad 
Commission, decided July, 1923, 181 
Wis 281, 300, 301, PUR1923E 634, 
194 NW 846, 854, said: 

“For fifteen years this statute has 
been administered upon the theory that 
the investor was entitled to a reasona- 
ble return on a valuation that fairly 
represents the legitimate and necessary 
cost of constructing the plant and 
building up its business. Both 
the Commission and the court in Wis- 
consin have adhered with reasonable 
fidelity to what is now termed the pru- 
dent investment theory. 

“In determining the present fair 
value of a public utility operating un- 
der our public utility law, it is our 
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view that justice as well as sound 
economic practice requires that con- 
trolling weight should be given in the 
valuation of the plant of a public util- 
ity to the investment cost where the 
investment has been prudently made.” 

In its decision in Milwaukee Electric 
R. & Light Co. v. Milwaukee, PUR 
1918E 1 (decided June 1918), the 
Wisconsin Commission said: 

“Fair value may be expressed as the 
amount which has been prudently and 
economically invested in the proper- 
ty. This would seem to represent fair 
dealing, on the one side, as to the pub- 
lic, and a fair measure of the sacrifice 
of those who have invested their 
money in the utility. 

“On the whole, it would seem that 
there could be no more equitable stand- 
ard of fair value as between the utili- 
ty and the consumer, than that of in- 
vestment reasonably and prudently 
made. Under ideal conditions, 
capitalization might well be the meas- 
ure of it. But ideal conditions do not 
always exist. The company may not 
have exercised proper foresight or 
business acumen in the erection of 
the plant, or the installation of equip- 
ment. Through failure to charge off 
renewals the plant account may be in- 
flated. The amount expended to bring 
about a consolidation or acquisition of 
additional property may have borne 
no relation to the amount legitimately 
expended to construct the original 
properties consolidated or acquired. 
Even if the original cost of the prop- 
erty is ascertainable, it may not be the 
reasonable measure of the investment. 


“In many cases books showing the 
early history of the enterprise may be 
entirely lacking. In the case of most 
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larger companies, consolidations have 
taken place, and original cost can only 
be estimated at best, or again, if books 
of account are available, they may not 
be kept in such manner as to throw 
much light upon questions of early his- 
tory, essential to be ascertained in or- 
der to get at a fair original cost at the 
early period of development. 

“If the amount honestly and pru- 
dently invested in the enterprise could 
always be ascertained, it would, in our 
judgment, be a very important ele- 
ment to be considered in establishing 
fair value, as representing both the 
measure of sacrifice by the owners of 
the utility and that amount upon which 
the public should be asked to pay rea- 
sonable returns. The difficulty, how- 
ever, relates rather to the ascertain- 
ment of the facts, than to the matter 
of definition. It is largely because of 
the difficulty in ascertaining such an 
amount that reproduction cost is in 
sO many cases resorted to and given 
a preponderating influence. We are 
of the opinion that reproduction cost 
is useful in proportion as it tends to 
throw light upon investment, rather 
than as being in and of itself the meas- 
ure of exchange value. 

“Reproduction cost, both new and 
less depreciation, is also valuable in 
other ways. The reproduction esti- 
mate is helpful in determining the 
amount of nonoperating property as 
distinct from the operating property, 
and assists in the allocation of a large 
property between different utilities 
served by the same organization. . 
Reproduction cost less depreciation 
tends to throw considerable light on 
the question of treatment of mainte- 
nance and renewals, and is especially 
important in connection with estab- 
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lishing a proper depreciation reserve 
and fixing a proper amount to be an- 
nually credited to that reserve. It also 
throws light on the question of wheth- 
er depreciation has been allowed to 
take place at the expense of service. 
If the company has neglected upkeep 
or failed to maintain proper reserves, 
the earnings in the meanwhile being 
sufficient for that purpose but being 
in fact returned to the stockholders 
in the form of dividends, this fact 
should be ascertained. 

“As reproduction cost new is not 
necessarily to be taken as representing 
fair value, it seems equally clear that 
reproduction cost new less deprecia- 
tion cannot be so taken. What is to 


be ascertained is the amount fairly rep- 
resenting the prudent and honest in- 
vestment made by the owners of the 
utility. They are entitled to have that 
contribution kept intact until returned 


to them.” PURI918E pp. 23-26. 

During the years immediately pre- 
ceding the enactment of the Public 
Utilities Act in this state, Utility Com- 
missions in other states and eminent 
legal writers in ever-increasing num- 
bers had approved the amount of pru- 
dent and honest investment as the 
measure of value in computing just 
and reasonable rates. Edwin C. God- 
dard, “Public Utility Valuation,” 15 
Mich L Rev 205, at 226; Robert H. 
Whitten, “Fair Value for Rate Pur- 
poses,” 27 Harvard L. Rev 419; 1 
Whitten, Valuation of Public Service 
Corporations (2d Ed) pp. 542-547, 
575, 586, 591. Prior to the enact- 
ment of the Public Utilities Act in 
1919, there had been no control by 
the state of the accounting of the vari- 
ous public utilities that were brought 
under the regulatory powers of the 
[16] 


241 


Commissioners by that act, and the 
experiences of other states as well as 
of the Interstate Commerce Commis- 
sion had demonstrated that in many, if 
not most, instances it would be impos- 
sible to ascertain the actual or original 
cost of public utility property from 
the records of the utility. The ex- 
periences in other states had demon- 
strated that “it was impossible to as- 
certain with accuracy, in respect to 
most of the utilities, in most of the 
states in which rate controversies 
arose, what it cost in money to estab- 
lish the utility; or what the money 
cost with which the utility was estab- 
lished; or what income had been 
earned by it; or how the income had 
been expended.” Missouri ex rel. 
Southwestern Bell Teleph. Co. v. Pub- 
lic Service Commission, 262 US 276, 
309, 67 L ed 981, 994, PUR1923C 
193, 216, 43 S Ct 544, 553, 31 ALR 
807. The Interstate Commerce Com- 
mission in its decision in the Texas 
Midland Railroad Case, 75 Inters Com 
Rep 1, 8, decided July 31, 1918, had 
called attention to the difficulty en- 
countered by it in endeavoring to com- 
ply with the requirements of the Rail- 
road Valuation Act that the Commis- 
sion should report “original cost to 
date.” In its decision in that case, the 
Commission said that its experience 
indicated that in “most cases it will be 
impossible to report original cost to 
date from accounting records alone.” 

The lawmakers who enacted the 
Public Utilities Act of this state in 
1919 had the benefit of the experiences 
of the Interstate Commerce Commis- 
sion and of the Utility Commissions 
in other states which had been required 
to ascertain and determine the value 
of public utility properties for rate- 
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making purposes. They also had the 
benefit of the experiences of the Board 
of Railroad Commissioners in this 
state under Chapter 208, Laws 1915. 
That law provided that whenever the 
city council or commission of any city, 
or the governing body of any town or 
village should adopt a resolution “com- 
plaining that the rate charged within 
the municipality by any person, firm, 
or corporation furnishing either wa- 
ter, gas, or electricity for light, heat, 
or power to said municipality or to 
the inhabitants thereof is excessive,” 
the Board of Railroad Commissioners 
shall fix a time for a hearing on such 
complaint and upon the completion of 
such hearing shall make findings of 
fact and on such findings “shall make 
an order fixing and establishing a just 
and reasonable rate as a maximum to 
be charged for the ensuing five years 
for the commodity the rate for which 
A pro- 


is then under investigation.” 
ceeding had been instituted under this 
statute involving the properties of the 
Northern States Power Company in 
the state of North Dakota, including 
the properties furnishing electricity, 
artificial gas and steam heat to the citi- 


zens of Fargo. That proceeding was 
pending when the Public Utilities Act 
of 1919 was prepared, introduced and 
adopted, and, by agreement of the par- 
ties, the hearing was continued and 
conducted under the Public Utilities 
Act of 1919. Fargo v. Union Light, 
Heat & P. Co. (1919) PUR1920A 
764,768. According to the decision in 
that case, the utility properties in Far- 
go were purchased by the Northern 
States Power Company on April 1st, 
1910, and it appears that although the 
utility company had been requested to 
furnish the Commission with a state- 
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ment of values representing the orig- 
inal costs of each of its properties, the 
utility was unable to furnish any re- 
liable statement because the records 
showing the original cost had been 
lost. It was pointed out in the deci- 
sion that this was not an exception but 
the prevailing condition as to public 
utilities in this state. The Commis- 
sion said : 

“The history of the utility com- 
panies coming to its (the Commis- 
sion’s) notice has been one of almost 
continual purchase and sale. The fact 
that the utilities have changed hands 
frequently results in a loss of records 
covering the early years of develop- 
ment. The Commission, therefore, 
may frequently find it unable to secure 
any reliable information or data cov- 
ering the original cost of the utility 
under investigation.” PUR1920A p. 
771. 

Upon the hearing in this case one 
Rice, a valuation engineer of the 
Northern States Power Company, tes- 
tified in behalf of the company. He 
stated that the records of the company 
as to expenditures and investment in 
the property prior to 1910 were 
meager and that such records did not 
disclose the amount of investment in 
the utility properties. 

The lawmakers who enacted the 
Public Utilities Act of this state in 
1919 realized that as to many public 
utilities it would be impossible to ob- 
tain an accurate account of the orig- 
inal actual cost of utility properties; 
and that in many instances it would be 
impossible to establish any satisfactory 
basis for determining the amount of 
moneys actually and prudently invest- 
ed in the utility’s properties. So, it 
was only natural that the lawmakers 
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should provide, as they did, for the 
various methods of ascertaining val- 
ue; but notwithstanding this, they 
very clearly and specifically provided 
only one controlling standard or meas- 
ure which the Commissioners should 
apply in determining present fair val- 
ue. They said: “The value of the 
property of a public utility company, 
as determined by the Commissioners, 
shall be such sum as represents, as 
nearly as can be ascertained, the money 
honestly and prudently invested in 
the property.” 

The act does not require the Com- 
missioners in every case, or in any 
case, to make investigation or inquiry 
as to all the subjects enumerated in 
§ 37 of the act. It charges the Com- 


missioners with the duty to “investi- 
gate and determine the value of the 
property of every public utility used 


and useful for the service and con- 
venience of the public.” It enumer- 
ates certain elements of value that are 
to be excluded, and it provides that 
“in ascertaining the value of the vari- 
ous kinds and classes of property of 
each public utility, the Commissioners 
shall have authority to ascertain and 
report, in such detail as it may deem 
necessary, as to each piece of proper- 
ty owned or used by such public utility 
to show separately” certain enumerat- 
ed ultimate facts, such as the original 
cost of land; the value thereof as com- 
pared with other neighboring lands of 
similar character as to location and 
use ; the cost of new production, as of 
a date certain, of physical property 
other than land; depreciation, if any, 
of such physical property, from the 
new reproductive cost, as of a date 
certain; and the net value, as of a 
date certain, of such physical property, 
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derived by deducting the amount of 
depreciation from new reproductive 
costs. The scope of the investigation 
or inquiry is primarily for the Com- 
missioners to determine, and must nec- 
essarily depend largely upon the facts 
in each case. Obviously, the investi- 
gation in a case where there are avail- 
able complete original records and 
vouchers of all income and outgo will 
assume a different scope and require 
different proof from that required in 
a case where the original records and 
vouchers are nonexistent, and where, 
in order to ascertain the original cost, 
it becomes necessary to establish what 
probably was paid for the property by 
showing the prevailing prices for work 
and materials at the time the property 
was acquired. Missouri ex rel. South- 
western Bell Teleph. Co. v. Public 
Service Commission, supra, 262 US 
at p. 294. 

The North Dakota Public Utilities 
Act was not drawn blindly. Those 
who prepared and enacted the law 
had knowledge of similar laws in oth- 
er states, as well as the difficulties that 
had arisen in ascertaining the facts 
pertinent to a determination of the 
fair value of the property of a public 
utility. The very terminology of the 
act indicates a knowledge of the 
standard that had been accepted and 
approved in Massachusetts and else- 
where. The term “honestly and pru- 
dently” was not used accidentally. The 
lawmakers doubtless realized how dif- 
ficult it would be in many instances 
for the Commissioners to obtain direct 
proof of “the money honestly and 
prudently invested in the property” 
and so in order that the Commission- 
ers might not be hampered by lack 
of proof, they specifically authorized 
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the Commissioners to make investiga- 
tion and obtain proof of such facts as 
would be likely to aid them in perform- 
ing their duties under the act in cases 
where the best proof might not be 
available. The authority to the Com- 
missioners to make such investigation 
is in no sense inconsistent with the in- 
tention of the legislature so clearly 
expressed, inserted in the act by 
amendment, that “the value of the 
property of a public utility company, 
as determined by the Commissioners, 
shall be such sum as represents, as 
nearly as can be ascertained, the money 
honestly and prudently invested in the 
property.” 

It will be noted that the Wisconsin 
Commission in its decision in Milwau- 
kee Electric R. & Light Co. v. Milwau- 
kee, PURI918E 1, in seeking to as- 
certain and determine the amount of 
“the investment reasonably and pru- 
dently made” considered many of the 
ultimate facts that § 37 of the Public 
Utilities Act of this state authorizes 
the Commissioners to ascertain as a 
basis for a determination as to “the 
value of the property of a public utili- 
ty company” measured by “the money 
honestly and prudently invested.” The 
Wisconsin Commission apparently did 
not find that the ascertainment of such 
facts and consideration thereof con- 
flicted with the ascertainment and 
determination of “the amount which 
had been prudently and reasonably 
invested in the property.” On the 
contrary, that Commission deemed 
such ultimate facts pertinent and ma- 
terial to a determination of “the in- 
vestment reasonably and prudently 
made,” which it said “is the most 
equitable standard of fair value for 
rate making between the utility and 


39 PUR(NS) 


the consumer, where such investment 
may he ascertained.” 

The “value” that the Commission- 
ers are authorized to determine for 
rate-making purposes is a special val- 
ue, and important elements of value 
that the utility would be entitled to be 
compensated for in case the state or a 
political subdivision acquired the prop- 
erty by purchase or condemnation are 
properly excluded in fixing the rate 
base. Missouri ex rel. Southwestern 
Bell Teleph. Co. v. Public Service 
Commission, supra, 262 US at pp. 
310, 311, PUR1923C at p. 217. 

The legislature used the term “the 
money honestly and prudently invested 
in the property.” The investment was 
not “thus qualified for the purpose of 
applying an ultra-critical or arbitrary 
rule which would exclude from the 
value, investments which, under or- 
dinary circumstances, would be con- 
sidered reasonable.” It was intended 
to require the Commissioners in de- 
termining the rate base to include all 
expenditures honestly and prudently 
made in constructing the plant and in 
building the business even though sub- 
sequent events might show that the 
investment was not in fact a wise one. 
For “it may not be possible to avoid 
adverse conditions and the utility may 
be entitled to justify charges which at 
the time the matter is under investiga- 
tion seem large.” Waukesha Gas & 
E. Co. v. Railroad Commission, 181 
Wis 281, 301, PUR1923E 634, 194 
NW 846, 854. The principal reason 
for qualifying and limiting the invest- 
ment to one honestly and prudently 
made was to exclude from the rate 
base what might be found to be dis- 
honest or obviously wasteful or im- 
prudent expenditure. 1 Whitten, 
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Valuation of Public Service Corpo- 
rations, p. 595; Missouri ex rel. 
Southwestern Bell Teleph. Co. v. Pub- 
lic Service Commission, supra, 262 
US at p. 289; Waukesha Gas & E. Co. 
y. Railroad Commission, supra. 

The legislature sought to protect 
the public against rates based on pad- 
ded values, such as hidden bonuses in 
security issues, the public payment for 
the use of property which in reality 
did not exist, and payment for services 
which the utility had not rendered. 
The legislature, also, sought to safe- 
guard the rights of the public utilities, 
and to protect them against any in- 
vasion or infringement of their con- 
stitutional rights. Under the terms 
of the law, the Commissioners must 
prescribe reasonable and just rates, 
rates which will enable the utility to 
earn the reasonable cost of performing 
the service it is performing for the 
public. Such cost to include not only 
operating costs, depreciation and tax- 
es, but, also, reasonable and compen- 
satory return on the capital that has 
been honestly and prudently invested 
in the plant and business so as to en- 
able the utility to perform the public 
service that it has undertaken to per- 
form and is performing. 

The term “historical cost” is syn- 
onymous with “prudent investment ;” 
but is not synonymous with “book 
cost,” “original cost,” or “actual cost.” 
Missouri ex rel. Southwestern Bell 
Teleph. Co. v. Public Service Commis- 
sion, supra, 262 US at p. 294. See 
also, Galveston Electric Co. v. Galves- 
ton, 258 US 388, 391, 66 L ed 678, 
681, PUR1922D 159, 42 S Ct 351. 
So, when the Commissioners stated, 
in their decision, that they felt histor- 
ical cost should be given the greater 
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weight in determining the value of 
public utility property for rate-mak- 
ing purposes, they did not establish 
an arbitrary standard or take any ar- 
bitrary action. They were accepting 
the standard prescribed by the legis- 
lature. They gave the greater weight 
to the factor the legislature had said 
should be given controlling weight in 
the determination of the value of the 
property of a public utility. 

In the majority opinion, reliance is 
placed upon the practical construction 
which it is said the Commissioners 
have placed upon § 37 of the Public 
Utilities Act. It is true that in con- 
struing a statute of doubtful meaning 
courts will give weight to the contem- 
poraneous and continued practical con- 
struction that has been placed upon 
such statute by officers charged with 
the duty of executing and applying it. 
But here the administrative construc- 
tion referred to by the majority was 
“neither contemporaneous nor con- 
tinuous.” Wisconsin C. R. Co. v. 
United States (1896) 164 US 190, 
205, 41 L ed 399, 404, 17 S Ct 45, 
49.  “‘Contemporaneous  construc- 
tion,’ within the meaning of the rule, 
is the construction which executive 
departments or officers charged with 
the enforcement of the statute give to 
it at or near the time of its enact- 
ment.” 59C J 1029. 

The majority opinion concedes that 
the contemporaneous construction 
that was placed upon § 37 of the Pub- 
lic Utilities Act as to the valuation of 
properties by the Commissioners 
charged with the enforcement of the 
statute at or near the time of its en- 
actment was contrary to that now 
placed upon it in the majority opinion 
in this case. Nor can it be said that 
39 PUR(NS) 
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the practical construction which the 
majority opinion says was initiated by 
the Commissioners by a decision ren- 
dered some four years after the stat- 
ute was enacted (and contrary to the 
former and contemporaneous con- 
struction) has been uniform and con- 
tinuous. The decision in this case was 
rendered in March, 1938. In that de- 
cision the Commissioners said: 

“On this question of valuation this 
Commission has consistently followed 
the Smyth v. Ames Case (1898) 169 
US 466, 42 L ed 819, 18 S Ct 418, 
decision, requiring that historical cost 
and cost of reproduction be consid- 
ered and given due weight, but adher- 
ing to the precedent of this Commis- 
sion, we feel that the historical cost 
of the property of this utility should 
be given a greater weight than the cost 
of reproduction, and in this decision 
we have weighed them together, giv- 


ing to each such weight as in our judg- 
ment was necessary to arrive at a prop- 
er and fair conclusion, considering all 
of the facts and circumstances dis- 
closed by the evidence, all of which 


was given due consideration.” 
PUR(NS) at p. 370.) 

In the decision in Re Otter Tail 
Power Co. 33 PUR(NS) 301, 310 
(decided April, 1940), the Commis- 
sioners said: 

“Subsection (g) of § 4609c37 of 
the 1925 Supplement provides in part, 

“*The value of the property of a 
public utility, as determined by the 
Commission, shall be such sum as rep- 
resents as nearly as can be ascertained 
the money honestly and prudently in- 
vested in the property.’ 

“Reading this sentence in conjunc- 
tion with the entire section, it was, in 
the opinion of this Commission, the 
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(22 


intention of the legislature to require 
the greater weight to be given to his. 
torical cost in determining the fair 
value of any public utility. In the 
opinion of this Commission, such re- 
quirement is in keeping with the prin- 
ciples laid down by the Supreme Court 
in the Smyth v. Ames Case, supra, 
and is further in keeping with sound 
principles of utility regulation.” 
The statement from the Commis. 
sioners’ decision in Re Western Elec- 
tric Co. PUR1923C 820, 830, quoted 
in the majority opinion that “the val- 
ue of the property of a utility must 
be determined as of the time of the in- 
quiry,” did not constitute a reversal 
of former practice or rulings. Ap- 
parently the Commissioners had con- 
sistently construed and applied the 
statute on the theory that the value of 
the property of a utility must be de- 
termined as of the time of the inquiry. 
In the decision in Logan v. Bis- 
marck Water Supply Company, PUR 
1923B 450, 476, 477 (decided Dec. 
30, 1922), the Commissioners said: 
“Tt is true that in the past the Com- 
mission has given considerable im- 
portance to, and has largely been in- 
fluenced by, original cost data, in de- 
termining the value of a utility’s phys- 
ical plant for rate-making purposes, 
whenever this information was avail- 
able; though in several instances 
where, by reason of the destruction of 
the utility’s records, the data could not 
readily be secured, the Commission 
has not hesitated to apply the cost of 
reproduction new less depreciation 
method. It will be found, however, 
that the Commission has never been in 
any doubt regarding the date as of 
which the valuation was to be deter- 
mined. Laying aside the injunction 
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of the statute that certain facts must 
be ascertained ‘as of a date certain,’ 
regardless of what this means, the 
Commission has ever attempted to as- 
certain and determine the value as of 
the date of the inquiry even though 
historical costs were considered to have 
an almost controlling bearing upon 
this valuation.” 

The construction that the Commis- 
sioners originally placed upon § 37 of 
the Public Utilities Act and the prac- 
tice then followed and the construc- 
tion adopted and the practice follow- 
ing in this case and in Re Otter Tail 
Power Co. supra, were precisely the 
construction that had been given to, 
and the practice that had been followed 
in administration of, the Public Utili- 
ties Act of Wisconsin, according to 
the statement made by the supreme 
court of Wisconsin in its decision in 
Waukesha Gas & E. Co. v. Railroad 
Commission, supra, PUR1923E at p. 
653: “In determining the present fair 
value of a public utility operating un- 
der our public utility law con- 
trolling weight should be given in the 
valuation of the plant to the 
investment cost where the investment 
has been prudently made.” 


I am fully aware of the decisions of 
the Supreme Court of the United 
States expressing disapproval of pru- 
dent investment as the sole ground for 
a rate base, and the repeated approval 
by that court of what is known as the 


tule of Smyth v. Ames, supra. I am 
also aware of the pronouncements of 
the same court upon the question of 
going value as an element in valuation 
of utility properties. But, these de- 
cisions cannot change the clear words 
of our statute or authorize the court 
to do so, and to re-write it and require 
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the Commissioners to adopt a measure 
of value different from that which the 
legislature has prescribed. Even 
where a statute contravenes the Con- 
stitution, the court may not, under the 
guise of construction, re-write it so as 
to make it conform to the Constitu- 
tion. To do so would be to legislate, 
and this “court can only construe. It 
cannot legislate. Words should not 
be read into or read out of a plain 
statute. It must be left as 
written by the legislature.” Rogers- 
Ruger Co. v. Murray (1902) 115 Wis 
267, 271, 91 NW 657, 658, 59 LRA 
737, 95 Am St Rep 901; 1 Lewis 
Sutherland, Stat. Const. (2d Ed) p. 
136. 

Notwithstanding the disapproval by 
the Supreme Court of the United 
States of the prudent investment the- 
ory, some of the states have continued 
to apply it, and the Supreme Court of 
the United States has refused to in- 
terefere with rates based upon a val- 
uation reached by that method. Los 
Angeles Gas & E. Corp. v. California 
R. Commission, 289 US 287, 77 L ed 
1180, PUR1933C 229, 53 S Ct 637; 
Clark’s Ferry Bridge Co. v. Pennsyl- 
vania Pub. Service Commission 
(1934) 291 US 227, 78 L ed 767, 54 
S Ct 427, 2 PUR(NS) 225. 


In Los Angeles Gas & E. Corp. v. 
California R. Commission, supra, the 
state Commission had made its valua- 
tion on the basis of prudent invest- 
ment (West v. Chesapeake & P. 
Teleph. Co. (1935) 295 US 662, 693, 
79 L ed 1640, 1658, 8 PUR(NS) 
433, 452, 55 S Ct 894), and also had 
held that going concern value, if con- 
sidered as an independent item, 
“should be measured with due regard 
to the actual cost’? as shown in the 
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utility's accounts. In the Supreme 
Court of the United States, it was 
contended that the erroneous method 
pursued by the Commission vitiated 
its order. The court emphatically re- 


jected that contention, saying: 


“We do not sit as a board of revi- 
sion, but to enforce constitutional 
rights. The legislative dis- 
cretion implied in the rate-making 
power necessarily extends to the en- 
tire legislative process, embracing the 
method used in reaching the legisla- 
tive determination as well as that de- 
termination itself. We are not con- 
cerned with either, so long as consti- 
tutional limitations are not  trans- 
gressed. When the legislative method 
is disclosed, it may have a definite 
bearing upon the validity of the re- 
sult reached, but the judicial function 
does not go beyond the decision of 
the constitutional question. That 
question is whether the rates as 
fixed are confiscatory. And up- 
on that question the complainant 
has the burden of proof, and the court 
may not interfere with the exercise of 
the state’s authority unless confisca- 
tion is clearly established.” 289 US 
at pp. 304, 305. 

In Clark’s Ferry Bridge Co. v. 
Pennsylvania Pub. Service Commis- 
sion, supra, the court sustained a val- 
uation of the utility’s property made 
by the Public Service Commission 
upon the basis of the original reason- 
able cost. In the decision in that case, 
it was said: “Appellant attacks the 
finding of fair value upon the grounds 
that it was based solely on the original 
cost of the bridge property and that 
the amount paid by the appellant for 
the bridge was less than its fair value 
at that time and less than its fair value 
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in 1930. It is not open to question 
that the reasonable cost of the bridge 
is good evidence of its value at the 
time of construction. And we haye 
said that ‘such actual cost will continue 
fairly well to measure the amount to 
be attributed to the physical elements 
of the property so long as there is no 
change in the level of applicable 
prices.’”” 291 US at p. 234, 2 PUR 
(NS) at p. 228. 

In the Federal Water Power Act, 
Congress adopted “net investment” as 
the rate base. 41 Stat. at L. 1063, 
1067, 1073, 1071, Chap. 285, 16 US 
CA §§ 796, 799, 813, 807. “Net in- 
vestment” as defined in the act “means 
the actual legitimate original cost” of 
the project “plus similar costs of ad- 
ditions thereto and betterments there- 
of” minus certain items; and in any 
valuation of the property “for pur- 
poses of rate making,” no value may 
be claimed or allowed in excess of the 
net investment; and the United States 
is authorized to take over, maintain 
and operate, any project after the ex- 
piration of any license “upon the con- 
dition that before taking possession it 
shall pay the net investment of the li- 
censee in the project or projects taken, 
not to exceed the fair value of the 
property taken ;” but going value may 
not be included as a part of the value 
to be paid for by the government in 
event it takes the property over or in 
determining the rate base while the 
property is being operated by the util- 
ity company. 16 USCA §§ 813, 807, 
796, 799; In Re Safe Harbor Water 
Power Corp. (1940) 34 PUR(NS) 
236, 249. The net investment thus 
prescribed as a rate base under the 
Federal Water Power Act is equiva- 
lent to prudent and honest investment. 
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The Public Utilities Act of this 
state has carefully safeguarded the 
constitutional rights of public utility 
companies. It grants to every utility 
the right of notice and hearing. The 
utility may introduce evidence at the 
hearing; and all evidence introduced 
must “be reduced to writing and cer- 
tified under the seal of the Commis- 
sioners.” Utilities Act, § 42. The 
act provides for a judicial review of 
the orders of the Commissioners by 
means of an appeal to the district 
court, and to this court. The Act pro- 
vides that: “On such appeal the law- 
fulness of the decision or final order 
shall be inquired into and determined 
on the record of the Commissioners 
as certified to by it.” Public Utilities 
Act, § 35; State ex rel. Hughes v. 
Milhollan (1923) 50 ND 184, 195, 
195 NW 292. 


The right of the state to regulate a 


public utility is as complete as though 
such right were expressly reserved in 
the authority granted to the utility to 
conduct its business within the state. 
51 C J 10; Pond, Public Utilities, 
§ 414. In pursuance of its general 
power to regulate public utilities, the 
state has authority to regulate the 
rates to be charged by the utility for 
its produce or service. But, the pow- 
er to regulate a utility and fix its rates 
is limited by the consideration that the 
property belongs to the utility and not 
to the state, and the regulation must 
not operate to take or damage the 
property of the utility for public use 
without just compensation, to deny 
to it the equal protection of the laws, 
or deprive it of its property without 
due process of law. 

“The fixing of rates is a legislative 
act. In determining the scope of ju- 
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dicial review of that act, there is a 
distinction between action within the 
sphere of legislative authority and ac- 
tion which transcends the limits of 
legislative power. Exercising its rate- 
making authority, the legislature has 
a broad discretion. It may exercise 
that authority directly, or through the 
agency it creates or appoints to act 
for that purpose in accordance with 
appropriate standards. When 
the legislature appoints an agent to 
act within that sphere of legislative 
authority, it may endow the agent 
with power to make findings of fact 
which are conclusive, provided the re- 
quirements of due process which are 
specially applicable to such an agency 
are met, as in according a fair hearing 
and acting upon evidence and not ar- 
bitrarily. In such cases the 
judicial inquiry into the facts goes no 
further than to ascertain whether 
there is evidence to support the find- 
ings, and the question of the weight of 
the evidence in determining issues of 
fact lies with the legislative agency 
acting within its statutory authority. 

“But the Constitution fixes limits to 
the rate-making power by prohibiting 
the deprivation of property without 
due process of law or the taking of 
private property for public use without 
just compensation.” St. Joseph Stock 
Yards Co. v. United States (1936) 
298 US 38, 50, 80 L ed 1033, 1040, 
1041, 14 PUR(NS) 397, 403, 56 
S Ct 720, 725. 

I am unable to see any reasonable 
basis for saying that the state deprives 
a utility company of its property with- 
out due process of law, takes such 
property for private use without just 
compensation, or denies to it the equal 
protection of the laws, when it pro- 
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vides that the utility shall be allowed 
for the public service that it has under- 
taken to perform, and to which its 
property is devoted, all operating ex- 
penses; a fair return upon its entire 
property devoted to public service val- 
ued on the basis of all “the money hon- 
estly and prudently invested” in such 
property : and an additional return suf- 
ficient to compensate for all deprecia- 
tion of such property so that “at the 
end of any given term of years the 
original investment remains as it was 
at the beginning,” and all additions 
thereto and betterments thereof that 
the utility has furnished or paid for re- 
main as they were when they were 
made. 

The majority opinion holds that 
“where the evidence showed that a 
utility had a history of continuous 
profitable operation, it was the Com- 
mission’s duty to consider and allow 


going concern value in determining the 
fair value of the utility’s property ;” 
and, also, that in such case, it is the 
duty of the Commission to make a 
separate finding “setting forth the 
amount at which going concern value 


has been allowed.” I disagree with 
this holding. In § 37 of the Public 
Utilities Act, the lawmakers enumer- 
ated certain factors which they said 
the Commissioners should “have au- 
thority to ascertain and report, in such 
detail as [they] may deem necessary, 
as to each piece of property owned or 
used by such public utility ;” but by 
no stretch of the imagination can “go- 
ing concern value” be said to be one of 
the factors so enumerated. Ordinari- 
ly, the enumeration in a statute of the 
things upon which the statute is to 
operate is deemed to evidence an in- 
tention that those not enumerated are 
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to be excluded. 2 Lewis Sutherland, 
Statutory Const. (2nd Ed) p. 9116 
et seq.; 59 C. J. 984. Here the lay. 
makers enumerated certain factors to 
be considered by the Commissioners jn 
determining the value of utility prop- 
erty for rate-making purposes, and 
they said that the Commissioners shall 
“exclude from such valuation all un- 
earned value or unearned increment,” 

The act contemplates that the Com- 
missioners, in ascertaining and deter- 
mining the value of public utility prop- 
erty for rate-making purposes, shall 
include everything used and useful for 
the service and convenience of the 
public for which the utility has made 
honest and prudent expenditure; but 
that the Commissioners shall not in- 
clude in the valuation which it makes 
any element or increment of value that 
was provided by the public without 
cost to the utility, or that was paid for 
by the public. Thus, the act provides 
that there shall be included in the valu- 
ation as determined by the Commis- 
sioners whatever sum the utility has 
“actually paid to any political subdi- 
vision of the state or county as a con- 
sideration for the grant of [a] fran- 
chise or right by reason of a monopoly 
or merger,” but that there shall be ex- 
cluded from such valuation “the value 
of any franchise or right to own, op- 
erate or enjoy the same in excess of 
the amount actually paid... 
as a consideration . . for such 
franchise or right.” Idem, § 37 
(§ 4609c37, Supplement). 

The reason for considering “going 
concern value” as a distinct element in 
the rate base disappears when “the 
money honestly and prudently invest- 
ed” in the property of the utility is 
given controlling weight. in determin- 
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ing present fair value. When honest 
and prudent investment is adopted as 
the controlling factor, every item and 
increment of value that has been con- 
tributed or supplied by the utility in 
the building of its property as a going 
concern (and for which the utility has 
not been compensated by the public) 
is assigned to capital investment, and 
as such included in the valuation for 
rate-making purposes; and any item 
or increment of value that has been 
contributed by the public and not by 
the utility may not be included in such 
valuation, because in such case the val- 
ue was not brought into being by “the 
money honestly and prudently invest- 
ed” by the utility, but by contributions 
made by the public for public and not 
for private benefit. Thus, where the 
cost of attaching new business, setting 
up and maintaining adequate records, 
procuring and training a competent 


staff, and building an efficient organi- 
zation have been charged to and in- 
| cluded in operating revenue and thus 
actually paid for by the public and not 
by the utility, there is no valid reason 
for including such elements in the val- 
uation of the utility property for rate- 


making purposes. In such case, these 
elements of value have been paid for 
by the public and not by the utility, and 
there would be no more reason for in- 
cluding them in the value fixed as a 
tate base than to include therein the 
franchise and the monopoly the utility 
enjoys when the same have been pro- 
vided by the public without cost to the 
utility. Idaho Power Co. v. Thomp- 
son, 19 F(2d) 547, 560, PUR1927D 
388. There is no more valid reason 
for including as an element of value 
for rate-making purposes under the 
guise of “going concern value’ some 
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item or increment of value that the 
public has contributed or paid for than 
to include the amount of cost result- 
ing from depreciation, where the util- 
ity has already been compensated for 
such depreciation by payments made 
by the public. In either case, the util- 
ity would receive a return upon some- 
thing it has not invested or expended. 
It would reap from another’s sowing. 
While a utility is entitled to compensa- 
tion for the depreciation of its prop- 
erty (Knoxville v. Knoxville Water 
Co. [1909] 212 US 1, 53 L ed 371, 
29 S Ct 148), it may not, either di- 
rectly or indirectly, add to or include 
in its capital investment, the cost of 
depreciation for which it has been 
compensated by the public as a result 
of rates under which it has been op- 
erating. Louisiana R. Commission v. 
Cumberland Teleph. & Teleg. Co. 
[1909] 212 US 414, 53 L ed 577, 29 
S Ct 357. Where the property has 
been depreciated, and the public have 
compensated the utility for such de- 
preciation, the “original,” “actual,” or 
“prudent and honest investment” has 
to that extent been lessened, and the 
present value of the property accord- 
ingly decreased. 

“Before coming to the question of 
profit at all the company is entitled 
to earn a sufficient sum annually to 
provide not only for current repairs, 
but for making good the depreciation 
and replacing the parts of the property 
when they come to the end of their life. 
The company is not bound to see its 
property gradually waste, without 
making provision out of earnings for 
its replacement. It is entitled to see 
that from earnings the value of the 
property invested is kept unimpaired, 
so that, at the end of any given term 


39 PUR(NS) 





NORTH DAKOTA SUPREME COURT 


of years, the original investment re- 
mains as it was at the beginning.” 
Knoxville v. Knoxville Water Co. 
supra, at p. 13 of 212 US. 

But, a utility company may not take 
any “part of the money raised to pay 
for depreciation,” and “which it re- 
ceived as a result of the rates under 
which it was operating, and so to use 
it, or any part of it, as to permit the 
company to add it to its capital ac- 
count, upon which it was paying divi- 
dends to shareholders. If that were 
allowable, it would be collecting mon- 
ey to pay for depreciation of the prop- 
erty, and, having collected it, to use it 
in another way, upon which the [util- 
ity] would obtain a return and distrib- 
ute it to its stockholders.” Louisi- 
ana R. Commission v. Cumberland 
Teleph. & Teleg. Co. supra, at p. 425 
of 212 US. 

As stated in the majority opinion, 
the company as a basis for its demand 
for allowance of going concern value 
“offered evidence to show, the steady 
growth of its business and the com- 
munities served, its good credit stand- 
ing, its excellent record in paying its 
bond interest and preferred stock divi- 
dends, its good public relations; that 
it had a well-trained, competent, and 
loyal staff of employees; and that it 
had a splendid set of records.” As- 
suming that these are all elements in 
the value of the utility property, as a 
going concern, there is nothing to 
show that any of these elements were 
brought into being at the expense of 
the company. 

“Tn this case, what may be called 
the inception cost of the enterprise 
entering into the establishing of a go- 
ing concern had long since been in- 
curred. The present company and its 


predecessors had long carried on busi- 
ness. For aught that appears 
in this record, these expenses may have 
been already compensated in rates 
charged and collected.” Des Moines 
Gas Co. v. Des Moines, 238 US 153 
165, 59 L ed 1244, PURI915D 577, 
584, 35 S Ct 811, 815. 

The principal plants involved in this 
proceeding were not constructed by 
the Northern States Power Company, 
but were acquired by it in 1910 as “es. 
tablished and going concerns.” Fargo 
v. Union Light, Heat & P. Co. (ND) 
PURI920A 764, 781. In a proceed- 
ing to determine the reasonableness 
of rates (decided in September 1919), 
the utility sought an allowance for go- 
ing concern value. The Commission- 
ers refused to allow going concern val- 
ue. In the decision dealing with this, 
it is pointed out that the utility plants 
were purchased and taken over by the 
Northern States Power Company in 
1910. That at that time they were 
“established and going concerns and 
undoubtedly were so purchased by the 
company; and that “expenses that 
have been incurred since that date for 
advertising and soliciting business 
have been paid out of income and are 
included, therefore, in operating ex- 
pense.” (PUR1920A, at p. 781.) 

In this case the utility asks for an 
allowance of $250,000 for going con- 
cern value. At least part of the allow- 
ance so claimed is for cost of estab- 
lishing and developing business that 
may have been expended by the “orig- 
inal investors.” The principal witness 
for the utility as to going concern val- 
ue (the valuation engineer, Rice) in 
his testimony said: 

“As a matter of fact there may have 
been large quantities of money invest- 
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ed in this property of which we can- 
not find the records. The records for 
this company prior to 1910 are mea- 
ger. I would assume, and I think it is 
a reasonable assumption, that the orig- 
inal investors did spend large amounts 
of money in developing this business. 
Now, I say the investors must have 
spent it because at the outset of any 
property and its business there are in- 
adequate returns to cover such devel- 
opment costs. If they were not met by 
the investors the utility could not have 
been started.” 


Q. But you have no specific item 
which you might be able to cite of that 
kind, have you? A. No, sir, I have 
not. 


In dealing with the question of go- 
ing concern value, the Commissioners 
in their decision in this case said: 
“When this property was appraised by 


our engineers and those of the com- 
pany, the fact that this property was 
in use and profitable was necessarily 
considered by them, otherwise certain 
items would have been valued at much 
less and the property would have been 
depreciated to a greater extent so that 
indirectly the so-called going concern 
value was given the consideration to 
which it was entitled, but we are un- 
able to agree with the witnesses of the 
company that, in addition to the con- 
sideration which the engineers gave to 
that property as an element of value 
because of its profitable use, there 
should now be added an arbitrary 
amount of any size. If this property 
is today worth $250,000 more than 
its actual physical value because it is 
in use in a profitable business, this in- 
creased value, if in fact it exists, is 
due, mostly if not totally, to its able 
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management and liberal patronage giv- 
en to the company by its customers, 
and this has already been paid for in 
full by those customers who made that 
increased value possible. The direct 
cause of this increased value is the pa- 
tronage that this company has been 
favored with, and we can see no rea- 
sonable ground why, for the purposes 
of these proceedings which are exclu- 
sively rate making, the patrons of this 
comp-ny should be compelled to pay 
to the company any return on the pa- 
tronage which they have granted it and 
for which they have already paid more 
than a reasonable compensation, as it 
must be borne in mind that the records 
of the company filed with this Com- 
mission show that for many years past 
the patrons of this utility have paid 
rates for service far in excess of rates 
that would have been necessary to 
bring to the utility a reasonable return 
on its properties and investments.” 

(Then follows a table, compiled 
from the reports of the utility to the 
Commission, showing the rate of re- 
turn to the utility before depreciation 
upon its investment in the electric and 
gas departments for the period from 
1922 to 1936, both inclusive. This 
table shows a rate of return in the elec- 
tric department with a high of 33.1 per 
cent in 1926 and a low of 19.8 per cent 
in 1936; and in the gas department a 
high of 21.7 per cent in 1924 and a 
low of 6.2 per cent in 1936.) 

It is not likely that the company has 
expended moneys contributed by its 
stockholders in acquiring or training 
competent and loyal employees. It is 
more likely that such costs were de- 
frayed out of moneys collected by the 
company from its customers as operat- 
ing costs. 
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“Presumably it pays experienced 

employees, out of operating revenue, 
what, in the light of their skill and 
experience, their service is worth. No 
contract is shown obligating them to 
remain, and out of consideration for 
their training and experience to render 
service for less than it is worth. 
Rates to consumers are made to cover 
the cost, and, with the exception of 
the early formative period, they have 
been charged to and paid out of oper- 
ating revenue, and such increment of 
value as may accrue is the normal fruit- 
age of such revenue, and not of capi- 
tal investment.” Idaho Power Co. v. 
Thompson, 19 F(2d) 547, 561, PUR 
1927D 388, 426. 

The good credit standing of the 
company, and its record for prompt 
payment of bond interest and preferred 


stock dividends evidence competent 
management, but evidence, also, that 
the company has been allowed suff- 
cient revenue to enable it to meet its 
obligations. 

“Ability to finance the enterprise 
under just conditions is but a normal 
attribute of a qualified utility corpora- 
tion, and cannot be capitalized under 
the guise of going value. Given its 
franchise, protected against competi- 
tion, and permitted to charge rates 
which will net a reasonable return up- 
on the value of its properties and upon 
an adequate working capital, it is only 
doing what is to be expected when it 
promptly discharges its obligations and 
thus maintains its credit.” Idaho 
Power Co. v. Thompson, supra, at p. 
427 of PUR1927D. 





ALABAMA PUBLIC SERVICE COMMISSION 


Re Alabama Power Company 


[Non-Docket 1338.] 


Service, § 146 — Contract restriction of obligation — Power shortage — Drought 


— National defense. 


A power company, facing a power shortage because of drought and an 
abnormal increase in demands for electric service because of a national 
defense program, should be allowed to attach a temporary emergency service 
regulation, in the form of a rider, to new contracts for electric power service 
for industrial and large general and rural power service and for commercial 
service, providing that temporarily the company will supply power only 
when, as, and if it has the same available in excess of power previously 
sold and that the company shall be the sole judge of the availability of such 
excess power, with the further provision that as more power becomes avail- 
able such rider and similar riders will be revoked in the order in which 
the contracts to which they are attached were approved by the company. 


[July 2, 1941.] 
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RE ALABAMA POWER CO. 


ETITION for approval of temporary emergency service regu- 


lation; approval granted. 


By the Commission: On June 27, 
1941, Alabama Power Company 
fled for approval by the Commission 
a temporary emergency service regu- 
lation in the form of a rider to be at- 
tached to new contracts for electric 
power service for: 

1. Industrial and large 
and rural power service; and 

2. Commercial service. 

A copy of the rider which is to 
apply to and become a part of all new 
contracts for industrial and large gen- 
eral and rural power service is at- 
tached hereto, marked Exhibit “A,” 
and made a part hereof. A copy of 
the rider which is to apply to and be- 
come a part of all new contracts for 
commercial service is attached hereto, 
marked Exhibit “B,” and made a part 
hereof. 

Petitioner represents that the ap- 
proval of the attached riders is made 
necessary temporarily during the pres- 
ent emergency conditions brought 
about by the drought and the abnormal 
increase in the demands for electric 
service because of the national defense 
program. 

The Commission has given consid- 
eration to the petition and finds its 
provisions consistent with the public 
interest and it is therefore approved as 
shown in the order herein. 


general 


ORDER 


Upon application and the represen- 
tations made therein and the evidence 
submitted therewith and without for- 
mal hearing, 

It is ordered by the Commission, 


255 


¥ 


that the petition of the Alabama Pow- 
er Company be and it is granted and 
the temporary service regulations set 
out on Exhibits “A” and “B,” attached 
hereto and made a part hereof, be and 
the same are approved as shown in 
this order, effective as of the date 
hereof. 

Said approval shall be without prej- 
udice to any interest affected thereby 
in any future investigation by. the 
Commission, upon complaint or oth- 
erwise, of the reasonableness and pro- 
priety thereof. 

The Commission reserves full ju- 
risdiction of the subject matter herein 
and of all contracts of which said rid- 
er or riders are made a part for the 
purpose of making any further order 
relating thereto as may be found just 
and reasonable and proper. 


Exuisit “A” 


Rider to be attached to contract for 
electric power service 


Between Alabama Power Company 
and 


In view of the large increase in 
the demands for power made upon the 
company’s system for national de- 
fense purposes and the conditions 
brought about by drouth, this contract 
is approved by the company with the 
specific reservation (1) that until this 
rider is revoked the company will 
supply power hereunder only when, 
as, and if it has the same available in 
excess of the power heretofore sold, 
and (2) that the company shall be the 
39 PUR(NS) 





ALABAMA PUBLIC SERVICE COMMISSION 


sole judge of the availability of such 
excess power. 

It is understood and agreed that as 
more power becomes available in the 
generating and distributing system of 
the company through alleviation of ex- 
isting drouth conditions, this rider and 
similar riders will be revoked in the 
order in which the contracts to which 
they are attached were approved by 
the company. 


Exuisit ‘‘B” 


Rider to be attached to “application 
for commercial service” 


In view of the large increase in the 
demands for power made upon the 
company’s system for national defense 
purposes and the conditions brought 
about by drouth, this contract is ap- 
proved by the company with specific 


reservation (1) that until this rider 
is revoked the company will supply 
power hereunder only when, as, and 
if it has the same available in excess of 
the power heretofore sold, and (2) 
that the company shall be the sole judge 
of the availability of such excess pow- 
er. 

It is understood and agreed that as 
more power becomes available in the 
generating and distributing system of 
the company through alleviation of ex- 
isting drouth conditions, this rider and 


similar riders will be revoked in the 
order in which the contracts to which 
they are attached were approved by 
the company. 

Customer 
Approved: 
Alabama Power Company 


I understand that, due to the drouth 
and the unprecedented increase in pow- 
er requirements for national defense 
purposes, all customers of the com- 
pany supplied with similar service are 
being asked to voluntarily curtail their 
power uses as much as possible and at 
least to the following extent: 

1. Exterior and show window light- 
ing—100 per cent 

2. Interior lighting to safety levels 

3. Conservation of motor power as 
much as possible 

4. Air conditioning equipment to be 
operated at base temperature setting of 
not less than 83-degree F. and humid- 
ity of 65 per cent or more 

5. 50 per cent of elevators if more 
than one 

In the event service is provided to 
me under conditions of the foregoing 
application and rider, I voluntarily 
agree to curtail my uses to the above 
schedule or to such other schedule as 
may be necessary in the future. 


Customer 
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To Your Trenching Requineale 


THE CLEVELAND “BABY DIGGER” 


MODEL “95” 
Equally Efficient for Long Line Trench or City Distribution 


Literally thousands of miles of completed work have proven the correctness of the 
“Baby Digger” design. The forerunner of all full-crawler trench excavators, the 
‘Baby Digger” stands supreme as a compact, light weight, easily transported 
trencher. With it you have the best chance to machine dig your work. Compact, 
fast, flexible, powerful and with all dead weight eliminated, the “Baby Digger” ex- 
actly meets conditions, whether it’s a cross-country transmission line or a short ser- 
vice extension in the city. 


Easy to operate and transport and with the built-in qualifications to resist wear and 
abuse, the “Baby Digger” represents the utmost in economy and efficiency and assures 
maximum machine usage. Only the “Baby Digger” gives you such power, speed and 
strength and such a wide digging range in such a small pack- 

age. Write today for complete de- 

tals on this modern most usable 

“Cleveland.” 


A big time-saving ''Cleveland'' feature — Truck 
speed transportation on special trailers. 


THE CLEVELAND TRENCHER CO. 


‘Pioneer of the Small Trencher"' 


ORE Se. ie Mei «a. oo -0 he ie eae ea Te are © 8 Cleveland, Ohio 
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Industrial Progress 


Selected information about manufacturers, new prod- 
ucts, and new methods. Also news on utility expansion 
programs, personnel changes, recent and coming events. 


Potomac Electric Power Plans 
$30,000,000 Expansion 


A CONSTRUCTION program of the Potomac 
Electric Power Co., which will include 
new additions to plants and generating machin- 
ery and distributing facilities, will require the 
expenditure of at least $30,000,000 from 1941 
to 1943, the company recently announced. 

The company already has installed one 50,- 
000 kw turbine and boiler at its Buzzard Point 
plant and has ordered three more units which 
will cost $11,395,000. 

When the company’s present expansion pro- 
gram has been completed the combined gen- 
erating capacity of its Benning and Buzzard 
Point stations will be 72 per cent greater than 
it was at the beginning of 1940, it was stated. 

Distribution system additions and service in- 
stallations also are being increased at a rate of 
about 25 per cent over 1940. 


¥ 


Equipment Items 


Special Indoor Suspension-T ype 
Transformers 


A complete new line of suspension-type 
transformers for use with indoor lum:nous- 
tube signs has been announced by the Generai 
Electric Company. It embodies the basic fea- 
tures of the “Streamliner,” G-E’s lumnious- 
type transformer for outdoor installation, 
which has attained a 99.93 per cent perform- 
ance record since the first units were installed 
in 1938. 

Leading features of the new line include 
spaced winding construction, which reduces 
voltage stresses, balanced core design, im- 
proved high-voltage bushings, stronger insu- 
lating compound and smaller size which per- 
mits out-of-the-way installation even in 
crowded display windows, and the light weight 
of the transformer makes handling easy. 

Models are available with a ‘variety of 
finishes and installation accessories. Write the 
manufacturer for further information. 





DICKE TOOL CO., Inc. 
DOWNERS GROVE, ILL. 
Manufacturers of 
Pole Line Construction Tools 
They’re Built for Hard Work 











Tests Mobile Capacitor Unit 


With increasing reactive kva burden on 
utility distribution system, portable capacitor 
units that can readily be transported from one 
point on the system to another, are receiving 
increased attention. Recently a new 540-kya 
Westinghouse mobile unit for use by the Penn. 
sylvania Power and Light Company was 
tested under supervision of two of that com- 
pany’s engineers, at East Pittsburgh, Pa. 

The new portable unit will provide on-the- 
spot correction for reactive current at any re- 
quired point on the distribution system; to 
raise the power factor at transformer banks 
and substations temporarily, relieving over- 
loaded apparatus of unnecessary reactive 
burden until adequate transformers or perma- 
nent capacitors can be installed. The mobile 
unit can also be used to provide actual field 
checks on calculated capacitor installations at 
specific system locations. 

The new mobile capacitor weighs only 13,- 
200 pounds, has 540-kva total capacity, ob- 
tained from three unequal banks of 15 kva 
inerteen capacitor units. 


Low-Frequency Linear Time-Base 
Generator 


A low-frequency linear time-base generator, 
to be known as Type 215, has been developed 
by the engineers of Allen B. Du Mont Labo- 
ratories, Inc., Passaic, N. J., for release this 
fall. This instrument will be especially valu- 
able in facilitating studies of low-frequency 
phenomena such as found in vibration studies, 
strain analyses, physiological applications and 
similar usages. 

This instrument is housed in the standard 
Du Mont portable metal case, with leather 
carrying handle, and measures 14 x 8 x 17! 
inches. It weighs 35 Ibs. 


Compact Unit Substations 


A new line of metal-enclosed, factory-built 
unit substations, compactly designed for 
power and lighting service in industrial plants, 
power-station auxiliaries, defense projects, 
and office buildings has been announced by 
the General Electric Company. 

The substations consist of one or more 
metal-clad switch-gear units in the incoming- 
line section, a 3-phase transformer section 
filled with oil or Pyranol, and one to 15 
metal-enclosed air circuit breakers on the 
low-voltage-feeder side. They can be installed 
indoors or outdoors to transform power from 
the 2300- to 15,000-volt range to 600 volts or 
below and to provide protection and control 
for the low-voltage feeders. 
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AMERICAN 
Public Utilities 
Equipment 


COMPLETE LINE FOR 
ALL REQUIREMENTS 














@ American has been consistently leading 
since 1922 in the production of modern 
field equipment of advanced design, all 
steel construction, and with many improve- 
ments that add to safety, convenience and 
lower operating costs. 


- ‘ - F Revolving Aerial Ladder 
The American line includes: Line construc- 


tion and maintenance bodies, general ser- 
vice and meter bodies, street light patrol 
bodies, pole trailers, cable splicing trailers, 
winches, power take-offs, pole derricks, reels 
and associated accessories. 


Our plant is equipped with modern ma- 
chinery in all departments, so that every re- 
quirement can be handled efficiently and 
expeditiously. You can rely on this, that if 
it can be built, American can build it better. 


Line Construction Body 


Heavy Duty 
Pole Trailer 


Write for descriptive literature. 





HE AMERICAN COACH & BODY CO. 


CODLAND AVENUE AT EAST 93RD STREET Standard Equipment 


CLEVELAND, OHIO 


for Public Utilities 
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38 INDUSTRIAL PROGRESS—( Continued) 


Equipment Items (Cont'd) 


Turbine-Generator Balancing Machine 


A portable dynamic balancing machine de- 
signed and recently introduced by the General 
Electric Company makes correction of un- 
balance of turbines, generators, or both rotat- 
ing elements much simpler, faster, and more 
complete than methods formerly used. 

The balancing equipment consists of three 
principal parts; a sine-wave alternator, a vi- 
bration velocity unit, and an indicating unit 
and its associated circuits, all fitted in a handy 
carrying case. It may be used during initial 
manufacture or installation of a rotor; after 
subsequent servicing; or to correct unbalance 
caused by pitting or corrosion. Rotors may 
be checked with the device whiie running in 
their own or in substitute bearings. 


Photoswitchk Electronic Level Control 

Photoswitch level control series P16 recent- 
ly announced by Photoswitch, Inc., Cam- 
bridge, Mass. provides on and off valve or 
pump control of any liquid. 

Complete equipment is available for single 
level indication and control, on and off pump- 
up and pump-down control at two levels, 
boiler feedwater control and low level safe- 
guards. Probe fittings have been designed, for 
high and low pressure and temperature re- 
quirements as well as for sanitary installa- 
tions. 

Since series P16 controls do not involve 
mechanical float or pressure switches, they are 
easily installed and free of maintenance. Bul- 
letin No. 1100 describes the complete line of 
Photoswitch level controls. 


Plastic Street Light Reflector 

A new plastic reflector for street lighting 
units, made of Textolite, a phenolic-resin 
compound, has been announced by the General 
Electric Company. It is rust- and warp-proof, 
resists chipping, and is lighter, yet stronger 
than the previous metal type. 

Covered with Glyptal, an alkyd resin, the 
plastic reflector is green on top and white 
underneath. 

The collar of the unit is made of copper, 
and is constructed to fit the standard hood. 
The reflector is available in the standard 
dome, 20-inch diameter, radial-wave type. 


Improved IAC Relay 

The General Electric Company announces 
an improved a-c tripping form of IAC relay, 
rated to interrupt 100 amperes around a trip 
coil. The old design was based on the carry- 





MARTENS & STORMOEN 
successors to 
THONER & MARTENS 


Disconnecting and Heavy Duty Switches 


15 Hathaway St., Boston, Mass. 











ing capacity of the contacts, which was rated 
50 amperes for two seconds. The new design 
cmploys a thicker contact brush and more 
massive contacts, which retain the heat thrown 
off by the arc, and permits a rating of 100 
amperes for two seconds. 


The Ideal No. 60 Electric Brazer 


_ The advantages offered by a silver soldered 
joint over ordinary soft solder—greater 
strength, lower resistance and a much higher 
melting point—can now be readily obtained by 
the use of an electric brazer developed by the 


a Commutator Dresser Co., Sycamore, 


The jaw ends of the heating pliers are re- 
movable so that different shaped jaws can be 
substituted depending on the work to be held. 


General Electric Disposall Unit 

A new model of the General Electric Dis- 
posall, more compact and yet of greater ef- 
fective capacity than its predecessors, has 
been announced by the electric sink section of 
the General Electric Company, Bridgeport, 
Conn. Attached to the sink drain opening, the 
Disposall grinds and eliminates all food waste 


. at the sink, 


By the addition of new cutting surfaces, the 
grinding speed of the new model has been in- 
creased approximately 400 per cent. One of the 
greatest of the improvements is the permanent 
lubrication of the bearing, eliminating the 
periodic lubrications formerly required. 

The FA-3 Disposall is equipped with a G-E 
+ horse power motor, completely enclosed 
within the unit to provide a more streamlined 
appearance. The list price of the unit is $99.50, 
F.O.B. Fort Wayne, Ind. 


Fluorescent Kitchen Light 

Fluorescent lighting has been incorporated 
in kitchen cabinets built by the St. Charles 
Manufacturing Co., St. Charles, Ill. All wall 
cabinets 21 inches or more wide can be 
eauipped with fluorescent light, recessed in a 
specially designed bottom plate so that the 
tube itself is not visible at normal eye level. 
A convenient outlet is provided for electrical 
appliances for operation on alternating cur- 
rent only. 
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TYPICAL EQUIPMENT THE T-6 OPERATES 


bulldozers—6 to 7 ft. e Bullgraders—7% to 84 
ft. e 2-wheel scrapers—24 to 34 yds. @ Roll- 
over scrapers—% to 1 yd. @ Blade graders— 
7to 8 ft. @ Front-end shovel—3 yd. e Cranes 
-1 ton @ 8-ft. radius ¢ Towing winches— 
10,000 Ibs. @ 100 ft.p.m. @ Oil field winches 
—25,000 Ibs. @ 40 ft.p.m. @ Snow plows— 
8-ft. cut e Terracers (light)—8 ft. ¢ Small 
logging arches and fire-line plows. 








= 
TYPICAL EQUIPMENT THE T-9 OPERATES 


Bulldozers—63 to 8 ft. e Bullgraders—83 to 10 
ft. e 2-wheel scrapers—3 to 4 yds. e 4-wheel 
scrapers—4 to 5 yds. @ Rollover scrapers—1 to 
13 yds. @ Blade graders—8 to 10 ft. @ Front- 
end shovel—? yd. @ Cranes—2 ton @ 8-ft. 
radius ¢ Towing winches—12,500 Ibs. @ 100 
ft.p.m. @ Oil field winches—35,000 Ibs. @ 35, 
ft.p.m. @ Snow plows—8 to 9-ft. cut e Ter- 
racers—8 to 10 ft. 


LOTS OF PUSH AND PULL 


FOR THEIR SIZE | 


INTERNATIONAL T-6 
with Distillate or 


OOD THINGS come in pairs when you're in the 

market for medium-sized crawler tractors with 
gasoline engines. These International TracTracTors 
five you plenty of push and pull for their size. 
Both the T-6 and T-9 develop more drawbar pull 
than any other tractors in their size and power 
range. 


The T-6 and T-9 have the same dimensions as the 
popular TD-6 and TD-9 DIESELS. Both have all 
the time and money-saving features of modern 
TracTraeTor design. For example, there’s Tocco- 


and T-9 TracTracTors 
Gasoline Engines 


hardening—which Harvester pioneered—in crank- 
shafts and track rollers. The specially designed 
combustion chamber, providing smoother operation, 
longer engine life, and remarkable fuel economy, is 
another performance feature you'll appreciate. 


Ask the nearest International Industrial Power 
dealer or Company-owned branch for full informa- 
tion about these two dependable tractors. 


INTERNATIONAL HARVESTER COMPANY 
180 Nerth Michigan Avenue Chicago, Illinois 


INTERNATIONAL HARVESTER 
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Equipment Items (Cont'd) 


K-M Two Speed Vibrator 

For all types of massage, Knapp-Monarch, 
St. Louis, offers the K-M Two-Speed Vibra- 
tor. The vibrator comes equipped with four 
attachments, soft sponge rubber, hard plastic 
ivory ball, soft rubber vacuum cup, and rubber 
finger applicator. It operates on a-c only and 
is listed by Underwriters’ Laboratories. Re- 
tail price: $3.95. 


Lightweight, Compact Travel Iron 


A smartly styled, compact and lightweight 
travel iron has been designed by the General 
Electric heating device section in Bridgeport, 
Conn. 

The Textolite handle of the iron folds 
against the iron top in a jiffy, and the whole 
thing slips into a neat little zipper travelling 
case. The overall weight is less than two 
pounds and the iron can be tucked away in 
space less than that required by a week-end’s 
readying. 

The iron operates on either alternating or 
direct current, 500 watts, 115 volts. The list 
price is $4.95. 


¥ 


Catalogs and Bulletins 


G-E Turbine Book 

A 78-page book completely describing tur- 
bine-generators in ratings from 500 to 7500 
kilowatts has been published by the General 
Electric Company. Designated GEA-3277-1, 
the new publication contains photos and charts 
which show the major steps in the manufac- 
ture of turbine-generator units. Sectional views 
of turbines, valve mechanisms, interconnecting 
mechanisms, generators, exciters and ventila- 
tion are given, as well as detailed sketches of 
various turbine types—straight condensing and 
noncondensing, condensing single and double 
extraction, noncondensing single and double 
extraction, and superposed. Reference charts 
of turbine steam rates are also included. 


South Bend Lathe Catalog 


A condensed catalog (No. 52) describing its 
entire line of lathes has been issued by the 
South Bend Lathe Works, South Bend, Ind. 

Containing only 8 pages, this 84 x 11 in. cata- 
log may placed in a binder or filed in a 
standard letter file. The condensed data in- 
cludes illustrations, basic dimensions, capaci- 
ties, speeds and feeds of back-geared, screw 





70 MASTER-LIGHTS 


® Electric Portable Hand Lights. 
® Repair Car Spot and Searchlights. 
© Emergency (Battery) Floodlights. 


MASTER-LIGHT MAKERS 





7 CARPENTER MFG. CO. 





cutting lathes having 9, 10, 13, 144 and 16 inch 
swings, with bed lengths from 3 to 12 feet. 
In addition, numerous attachments for tool 
room and production work are illustrated and 
described. 
Copies of this catalog, No. 52, are available 
upon request from the manufacturer. 


Motors, Centrifugal Pumps and 
Texrope Drives 


Allis-Chalmers Mfg. Co., Milwaukee, Wis- 
consin, has issued three equipment bulletins, 
One, an 8-page bulletin (B6052-B) concisely 
describes the complete line of the company’s 
Lo-Maintenance Motors in ratings from # to 
75 hp, open, enclosed and splash-proof types, 
a-c and d-c. 

The second, an 8-page book (B-6059) de- 
scribes and illustrates the wide range of 
pumps built by this company. Included in the 
book are pumps for handling capacities from 
10 to 200,000 gpm and for heads ranging from 
10 to 4200 ft. Also single and double suction 
single stage pumps, double suction multi-stage 
pumps, open runner paper stock pumps, and 
axial flow pumps. 

The third new publication is a 12-page bul- 
letin (B-6051-B) describing the complete line 
of Texrope Drives. Included are the new Tex- 
rope Super-7 V-Belt, Duro-Brace Texsteel 
and True-Groove Texdrive sheaves, Vari- 
Pitch sheaves, FHP adjustable sheaves, and 
Vari-Pitch Speed-Changers. A new Texrope 
drive selection table makes it easy to figure 
the proper size of drive for each application. 


Capacitors for Outdoor Mounting 

Capacitors with ratings from 23 to 180-kva, 
230 to 4160 volts, for outdoor mounting on 
poles or cross arms are described in a 12-page 
bulletin announced by Westinghouse Electric 
and Manufacturing Company. 

Application, distinctive features, and con- 
struction details are discussed, special atten- 
tion being given to discharge devices, terminal 
bushings, and overcurrent protection. Com- 
plete information on mounting methods and 
brackets is explained and illustrated with dia- 
grams of typical installations. Outline draw- 
ings give physical dimensions of the more 
common capacitor sizes. A tabulation gives 
ratings, weights and styles. 

A copy of descriptive data 49-165 may be 
secured from department 7-N-20, Westing- 
house Electric and Manufacturing Company, 
Fast Pittsburgh, Pa. 


Catalog on Vibro-Insulators by Goodrich 
Stripped of highly technical descriptions of 
the problem of isolating vibration in machines, 
The B. F. Goodrich Company, Akron, Ohio, 
has published a new 12 page catalog section 
on its Vibro-Insulators, the devices of metal 
and rubber which have found wide acceptance 
in combatting the vibration and noise prob- 


em. 
Excellently illustrated, both with actual in- 
stallat‘on pictures and engineéer’s drawings of 
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_.a problem demanding close co-operation 


As you kno¥, the orfice of Production Management 

tablished to conserve our supply of raw 

direct their aistribution by a sys- 

tem of pre wn as PRIORITIES. 

To obtain th materials for the manu~ 

facture of tran we like others, are faced 
with this perplexing problem of priorities! 


Yet while there may be occasional confusion, 
this much is clearees our government machinery 
was set UP for one purpose---= NATIONAL DEFENSE. 


We, on our part, rything 

ate in thi 

and technica 

step up produc 

needed to obtain supplies. 

Under no circumstances will we overcrowd our 
lant by accepting more work than can be nandled 

effectively- 


However, the extent to which we can co-operate, 
depends upon you. May we therefore suggest: 


1—That you give us complete priority data 
with your order s° that we can secure the 
necessary materials without delay and pro- 
ceed to puild your transformers on schedule. 





Q—That you realize the necessity for 
standardization, and eliminate, &5 far as 
possible, special parts aifficult to ob- 
tain under present conditions. 


Thus, if we all co-operate, our mutual task will 
be greatly simplified. 


Leansybaria TRANSFORMER COMPANY 


Th wnlocest Yo wtiladiaa 
e Mai —_—_— 
Tec ntena: 
he eee nced by the Repairs Rating P| 
siete Ss et a 
a made the essity for simplifyi with a re. 
be supersed, move Sheena ng the 
ed by anew fru? 6o™ PD.6? 
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Catalogs and Bulletins (Con#’d) 


each type of Vibro-Insulator which it manu- 
factures, the catalog section gives all the per- 
tinent information on each. 


Pennsylvania Transformer Book 


Pennsylvania Transformer Company has 
just issued a new thirty-two page book en- 
titled: “In the Front Line of the Nation’s 
Defense.” This attractive three color—litho- 
graphed brochure, graphically portrays many 
installations of Pennsylvania Transformers. It 
is a pictorial presentation of how Pennsyl- 
vania, in supplying power to America’s major 
industries, is playing a vital*role in today’s 
National Defense Program. In addition, this 
book contains a wealth of industrial informa- 
tion. 

Operating executives and engineers will find 
these installations ef unusual interest. A copy 
of the book may be obtained by writing to the 
Pennsylvania Transformer Company, 808 
Ridge Avenue, N. S., Pittsburgh, Pa. 


Voltage Relays Bulletin 


Relays to protect 115 to 460 volt, 60 cycle 
circuits or apparatus against voltage changes 
of any predetermined value are described in 
a new 8-page bulletin issued by Westinghouse 
Electric and Manufacturing Company. 

Distinctive features, construction and oper- 
ation are discussed. Voltage-time curves 
show per cent of maximum closing voltage at 
each setting of the relay time lever. Wiring 
diagrams show physical arrangement of coils 
and contacts as well as electrical connections. 
Outline drawings give overall dimensions and 
necessary mounting data. A tabulation lists 
styles and prices for 25 and 60 cycle relays 
for operation on 115 to 460 volt circuits. 

A copy of catalog section 41-291 may be 
secured from department 7-N-20, Westing- 
house Electric and Manufacturing Company, 
East Pittsburgh, Pa. 


G-E Plastics Department 


The plastics department of the General 
Electric Company, Pittsfield, Mass., has pre- 
pared a 64-page illustrated booklet telling how 
Textolite plastics are made—covering each 
step frem raw materials to the finished prod- 
uct—and indicating the variety of applications 
for which different types of Textolite are 
suited. 

The booklet may be classed as an introduc- 
tory encyclopedia on plastics manufacturing, 
since it covers the whole range of operations 
of the G-E plastics department which, it 
points out, “is a self-contained unit and is 
the only plastics manufacturer in the coun- 
try engaged in every phase of the business.” 

In eight sections the booklet covers raw ma- 
terials, development, designing and engineer- 
ing, mold making, molding, laminating and 
fabricated parts, industrial design, and com- 
mercial policy. Two other sections present in 
chart from the properties of Textolite molded 
and Textolite laminated. 


Thermocouple Data Book 


Wheelco Instruments Co., Chicago, has js. 
sued a new Thermocouple Data Book ani 
Catalog. 

Its 32 pages contain such valuable informa. 
tion as temperature conversion tables, milli- 
volt tables, pipe and wire sizes, decimal equiy- 
alents, wire resistances, recommendations for 
checking thermocouples and pyrometers, in- 
formation on how to construct thermocouples, 
etc. 


Universal Fuse Links 


Universal fuse links to meet the require. 
ments of all distribution cutouts rated up to 
15 kv are described in a new 8-page illustrated 
leaflet announced by Westinghouse Electric 
and Manufacturing Company. 

Fuse links with ratings from 1 to 100 am- 
peres are described. Application tables cover 
ratings for use with single and three phase 
transformers up to 2000 kv-a at 2300 to 220- 
000 volts. Time-current characteristic curves 
are shown. 

A copy of descriptive data 38-665 may be 
secured from department 7-N-20, Westing- 
house Electric and Manufacturing Company, 
East Pittsburgh, Pa. 


Ideal’s Anniversary Catalog 


A new comprehensive 24- ~page illustrated 
catalog marking the company’s 25th anniver- 
sary has been issued by the Ideal Commutator 
Dresser Co. 


¥ 


Manufacturers’ Notes 


Johns-Manville Contracts for 
Big Government Plant 


Johns-Manville Corporation recently com- 
pleted a contract with the War Department 
to construct and operate a $27,000,000 shell- 
loading plant, near Parsons, Kansas. 

To be known as the Kansas Ordnance Plant, 
it will cover 25 square miles, comprise about 
400 buildings, 75 miles of track, and 100 miles 
of road, and employ 8,000 persons. 

_In order to keep this new operation separate 
from its regular business, a subsidiary known 
as J-M Service Corporation has been or- 
ganized. The cost of the work, including 
working capital, will be financed by the gov- 
ernment. Construction will probably require 
a year; operation thereafter will depend upon 
the wishes of the War Department, according 
to an announcement by the company. 


G-E Wire Plant Expanded 


An extensive expansion program at General 
Electric’s York, Pa. plant, where Deltabeston 
asbestos insulated wire and cable is made, is 
nearing completion, it has been disclosed by 
the G-E appliance and merchandise depart- 
ment, Bridgeport, Conn. The program is add- 
ing greater electrical capacity, much new pro- 
duction equipment, and a new warehouse. 
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e 
gecause IT OFFERS MORE 


* 


A NEW PACE IN ECONOMY, 


SéTs 
DURABILITY AND EFFICIENCY 


The Kinnear Steel RoL-TOP gives you all the advantages 
of a modern, ing, sectional door plus durable, 
t all-steel construction—extra value in longet wear under 
hard, daily service. Its rugged, galvanized steel sections 

provide lasting resist and the elements. They 
offer extra protection again intrusion, weather, weat 
i KINNEAR 


; and accidental damage. And because this is 2 
Door, you can be sure that maximum durability has been 


puilt into every detail of its space saving upward-acting 
design! 
The Kinnear Ste 


el RoL-TOP is built in any size, with either 
motor oT manual operation, and with any 
desired number of light sections. They are 
easy to install, in old or new buildings. 
Write today for complete information. The 
Kinnear Mfg. Company, 0-80 Fields 


Ave., Columbus, Ohio. 


vs 
aw oe tS oe Se 


11 Principal Cities 


Offices and Agents In @ 
Calif.. Columbus. o. 


Factories: San Francisco, 


INNEAR 


ROLLING DOORS 


= 
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Manufacturers’ Notes (Cont'd) 


A new outdoor power substation with under- 
ground feeders to all buildings now supplies 
the increased power needed in the expanded 
plant. 


New Plants for Aluminum Co. 


The Aluminum Company of America an- 
nounces a contract with Defense Plant Cor- 
poration acting for the United States for the 
construction and operation of an alumina 
plant in Arkansas with an annual capacity of 
400,000,000 pounds, and for the construction 
and operation of three aluminum smelting 
plants, one at Massena, N. Y., with an annual 
capacity of 150,000,000 pounds, another in the 
Portland-Oregon district with an annual 
capacity of 90,000,000 pounds, and a third in 
Arkansas with an annual capacity of 100,000,- 
006 pounds. 

The Aluminum Company also announces 
that the price of ingot aluminum will be re- 
duced from 17 cents to 15 cents per pound on 
shipments made after September 30, 1941 and 
that reductions will be made in the price for 
fabricated aluminum in conformity to the 
ingot price reduction. 


Ditto Opens Large New York Offices 


Ditto, Inc., Chicago, makers of Ditto dupli- 
cators and supplies, announces the opening of 
new quarters at 400 Madison Ave., New York 
City. A feature of the new establishment, says 
= Frank Gregor, Jr., the company’s adver- 

ising manager, is an enlarged showroom, 
pr: not only for the dispiay of Ditto 
machines but also for comprehensive demon- 
stration of the Ditto business methods—made 
increasingly popular by the national emergency 
requiring speed and personal effectiveness 
throughout business. As before, Mr. Al 
Dunphy, Ditto’s eastern manager, is in charge. 


New G-E Building for Tube Manufacturer 


Plans for a new building to be erected by 
the General Electric Company at Schenectady 
for the manufacture there of industrial and 
radio tubes, have been announced by Dr. W. 
R. G. Baker, manager of the company’s radio 
and television department. 

The building, to be located at the westerly 
side of the Schenectady Works, is expected 
to be ready for operation by February. A 
porn -story manufacturing section will con- 
tain 120,000 square feet of floor space while 
15,000 square feet of floor space will be avail- 
able in a two-story office section. ~ 


New Plant for Peerless Pump 


Announcement is made by the Peerless 
Pump Division of the Food Machinery 
Corporation of the completion and removal of 
its Eastern offices and manufacturing facili- 
ties from Massillon, Ohio, to a new and mod- 
ern plant located at 1250 Camden Avenue, S. 
W., Canton, Ohio. 

The new plant has approximately 55,000 
square feet of floor space devoted to com- 


plete pump engineering, manufacturing, test. 
ing and sales, duplicating in great part and 
patterned after Peerless’ new and modem 
ao manufacturing plant at Los Angeles, 

alif. 4 

The Canton plant remains under the same 
general management as the Los Angeles plant, 
Vernon Edler being vice president and gen. - 
eral manager. 


Wheelco Instruments Co. Expands 


Wheelco Instruments Co., of Chicago, re. 
cently moved to the company’s own building — 
at Harrison and Peoria Streets. 3 

The new location gives the company much ~ 
needed space for their expansion program, © 
Personnel in both the factory and offices is 
expected to be doubled. 4 


Howard M. Hubbard Heads Elliott Company 


The Board of Directors of Elliott Company — 
recently announced the election of Howard M, ~ 
Hubbard as president, effective September |, 
1941. Mr. Hubbard comes to Elliott Company ; 
from the Greenfield Tap and Die Corporation, 
cf Greenfield, Massachusetts, where he has 
been president and general manager. Previous 
to his association with that Company, Mr. 
Hubbard served in various executive capacities 
with the Harris-Seybold-Potter Company of 
Cleveland, Ohio, one of the country’s largest 
manufacturers of offset printing presses, paper 
cutting machines and allied machinery. 

Mr. Hubbard, during his business career, 
has established an impressive record in the 
fields of industrial production, finance, mar- 
keting and management. His past experience 
in the manufacture of engineered products 
will contribute to the operations of Elliott 
Company who are established manufacturers 
of turbines, generators, condensers, centrifugal 
blowers and other power plant products. 

Elliott Company maintains general offices 
at Jeannette, Pa., also has plants at Jeannette, 
Pa., Ridgway, Pa. and Springfield, Ohio. 


Copperweld Promotes Mcllvane 


Copperweld Steel Company,  Glassport, 
Pennsylvania, has announced the appointment 
of William J. MclIlvane as general manager of 
sales of the company’s “Copperweld”’ division. 

Mr. Mcllvane succeeds Robert J. Frank who 
resigned as vice president in charge of sales 
on July 31st. Mr, Frank will continue as a 
vice president and director of the company. 
Mr. MclIlvane was formerly eastern district 
manager and later sales promotion manager 
for Copperweld. 


Paul V. Osborn Joins Timken 


Paul V. Osborn, former general manager 
of the Carrier Manufacturing Corporation, 
and later vice president of the Carrier Cor- 
poration, has joined the Timken-Detroit Axle 
Company, Detroit, Michigan, as assistant to 
the vice president. ‘ 
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150,000 HP Francis Turbine 


for Grand Coulee Project 
(SHOP HYDROSTATIC TEST—230 LB. PER SQ. IN.) 


HYDRAULIC TURBINES 
FRANCIS AND HIGH SPEED 
RUNNERS 
BUTTERFLY VALVES 
POWER OPERATED RACK RAKES 
GATES AND GATE HOISTS 
ELECTRICALLY WELDED RACKS 


Newport News Shipbuilding and Dry Dock Company 
(Hydraulic Turbine Division) 


Newport News, Virginia 
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Here's the money-saving answer to your purification 
problems—Connelly IRON SPONGE—a patented product of 
extra high capacity, guaranteed to meet every purification re. 
see 0 U.S.A. quirement efficiently and economically. 
100°% Thruout the country, in hundreds of plants, Connelly Iron 
American Sponge has demonstrated not only its exceptionally low cost 
materials per 1,000 feet of gas purified, but its amazingly low main. 
tenance cost as well. 
For more than 64 years Connelly has been solving purification 
problems and cutting purifying costs. Consult us today, 
There’s no cost or obligation. 


C 0 | N E L L y CHICAGO, ILLINOIS 
ELIZABETH, N. J. 








SPRAGUE COMBINATION METER-REGULATOR 


LATEST ACHIEVEMENT 
IN 
GAS MEASUREMENT AND 
CONTROL. 


For Manufactured, 


Natural and Butane Service 


Write for bulletin. 


THE SPRAGUE METER CO. 


Bridgeport, Conn. 
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HOOSIER ENGINEERING 


CHICAGO 46 SO. 5TH ST., COLUMBUS, OHIO NEW YORK 
Canadian Hoosier Engineering Company, Lid. 


ERECTORS OF TRANSMISSION LINES 
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DAVEY TREE TRIMMING SERVICE 


1846 1923 


JOHN DAVEY 
Founder of Tree Surgery 


Remove the Hazards 
@ Overhanging Limbs 
e Decaying Branches 
e Shattered Trunks 
e Dying Trees 
Always use dependable Davey Service 


DAVEY TREE EXPERT CO. KENT, OHIO 














DAVEY TREE SERVICE 
_|j 


Wilson, Herring and Eutsier's 


PUBLIC UTILITY 
REGULATION 


571 pages, $4.00 


N analysis of the nature, extent, and problems 

public utility regulation in the United Sta 
with emphasis upon the expanding role of the Fede 
Government in the regulation of public utilities, 
activities in undertaking power projects and p 
moting rural electrification, and the issues invo 
in governmental ownerships. The well-rounded 
ment and critical viewpoint will be of aid to all 
are interested in evaluating the present status 
public utility regulation, its strengths, weaknesses, a 
significance for privately-owned industry. 


Order from 


Public Utilities Reports, Inc. 


Munsey Bidg. Washington, D. ¢ 














ONLY WATTHOURS 


now in service 4 
sated, Considerable: 
result from metefin 
loads with these iF 
With modern Say 
however, the loag¢ 
diversified electri¢ 
ered accurately 


nue for all load 


SANGAMO ELECTRIC COMPANY 


SP RAON Gabor Eo 


1 me iomoe t $ 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Septembe 


Wseptember 11, 1941 Public Utilities Fortnightly 


W. METERS 
WATER RESERVES 


ITH increased attention being focussed on the im- 





portance of adequate water supply for camps, for 
new industrial plants, industrial housing and fire protec- 
tion, "Waterworks Preparedness” has overnight become 
a matter of national concern. Many years of experience 
show that Water Meters effectively conserve water re- 
serves and prevent water shortage . . . by reducing use- 
less waste. Water Meters help establish a conservative 
use of water. In many instances, they have enabled com- 
munities to postpone additions to existing water reserves 
or distributing equipment, in spite of additional demands 
or developments resulting in a perceptible diminution of 
the source of supply. 


With the nation geared for a great undertaking, a heavy 
obligation falls upon water utilities. Among the most ef- 
fective weapons at their disposal for waterworks prepared- 
ness are dependable Water Meters. 


NEPTUNE METER COMPANY - 50 West 50th Street - NEW YORK CITY 


Branch Offices in CHICAGO, SAN FRANCISCO, LOS ANGELES, PORTLAND, ORE, DENVER, DALLAS, 
KANSAS CITY, LOUISVILLE, ATLANTA, BOSTON. 
Neptune Meters, Lid., 345 Sorauren Avenue, Toronto, Canada. 
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How to solve the problems of 


ELECTRIC DISTRIBUTION 





This handy manual presents essential data, factors, 
tables and diagrams for practical application by all 
who are concerned with the planning, design, con- 
struction, operation, maintenance, inspection and 
supervision of the electric distribution system. 


ELECTRIC DISTRIBUTION 
FUNDAMENTALS 


By Frank Sanford 


Distribution Engineer, Cincinnati Gas & Electric Co. 


242 pages, 156 illustrations 
15 tables, 1 chart, $2.50 


Covering the ABC of electric distribution—of both the 
utility distribution, and the industrial and inside wiring 
branches of service to the outlet—this book explains the 
everyday problems involved in distributing electrical 
energy anywhere between the major substations and the 
customers’ meters, 


COVERS ALL STEPS 


From a nonengineering viewpoint it discusses how the 
distribution system works; how it is planned, designed 
and constructed; how service and operating routine is 
handled; elementary principles of methods and equip- 
ment; basic factors of the electric circuit; methods of 
generation; selection, application and design of trans- 
formers; design of carrying lines; problems of main- 
taining current flow; mechanical principles and strength 
of materials; how distribution fits in economically with 
the electric supply sys- 

tem as a whole; etc. 


Step by step explana- 
tions cover voltage drop, 
wire size calculations, 
transformer connections, 
power factor improve- 
ment, inductive reac- 
tance, and similar prob- 
lems. 


EASILY 
UNDERSTOOD 


Practical design prob- 
lems are included with 
solutions based on dia- 
grams instead of diffi- 
cult mathematics. Nu- 
merous illustrations, di- 
agrams and tables will 
be found helpful for a 
quick and complete un- 
derstanding of the funda- 
mentals. 








TREATS: 


—design and construction 
—operation and service 

—methods and equipment 
—mechanics and materials 


THESE CROWDED 
CHAPTERS BRING YOU 
PRACTICAL, HELPFUL 

DATA 


Perspective of the Electric 5 per 
Distribution to Serve the Load 
The Distribution Division 
Generation of Electricity 
Fundamentals of the Electric 
Circuit 

Inductance and Related Charae- 
teristics 

Tools for Electrical Problems 
Transformers 

Transformer Connections 


® Voltage Control 


©® Current Interrupting 
Equipment 

® Voltage Protection — 
Lightning—Grounding 
Street Lighting Circuits 
Mechanical _ Principles 
in Distribution 
Economic Principles in 
Distribution 
Measures of Service 
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zt YOUR INSULATION INVESTMENT 
> PAY A FULL RETURN? 
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ts a 
FURNACES where insulation is FOR TEMPERATURES UP TO 600° F., 
quired to resist temperatures up you save by using J-M 85% Mag- 
1900° F., J-M Superex is widely nesia. For years the standard ma- 
ognized as the most efficient terial for insulating power-plant 
ock insulation available today. equipment and steam lines, it com- 


ndreds of installations prove its bines light weight with permanently 
ing life and low maintenance. high insulating efficiency. 


OW MUCH MONEY you spend on fuel depends to a large 


tent on the answers to these two questions: 
Are you using the correct insulating materials? 
Are they applied in the correct thicknesses? 


To assure every saving possible with insulation, it will pay 
ou to call in a J-M Insulation Engineer. Let him study 
our requirements . . . his specialized technical training and 
kperience will help you trace down and correct sources of 
eat waste that may otherwise go unnoticed. 

From the complete line of J-M Insulations, he can recom- 
end exactly the material you need for greatest efficiency 

Manville Superex Combination Insula- 


.. exactly the thickness you need for maximum returns. tion provides an effective safeguard 
against costly heat waste. Built up of an 

For full details on this helpful service and facts about the —- nase o& Saaseabeiaehuneauenie tee 
of 85% Magnesia, this combination 


ON SUPERHEATED STEAM LINES, Johns- 


epomplete line of J-M Industrial Insulations, write to Johns- 
ii il assures maximum heat resistance and 
anville, 22 East 40th Street, New York, N. Y. insulating efficiency. 








Johns-Manville INDUSTRIAL INSULATIONS 


FOR EVERY TEMPERATURE...FOR EVERY SERVICE... 


Superex...85% Magnesia... JM-20 Brick... Sil-O-Cel C-22 Brick... Sil-O-Cel Natural Brick... 
J-M No. 500 Cement... Sil-O-Cel C-3 Concrete ... Marinite 
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BAYER SOOT CLEANERS 


APPLIED TO 


MODERN PUBLIC UTILITY BOILERS 




































































































































































































































































. 2500 H.P. BOILERS PULV. COAL FIRED 
660 LB. PRESSURE 770° F. STEAM TEMPERATURE 


THE BAYER COMPANY ST. LOUIS, MISSOURI 
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EMCO LARGE CAPACITY 
PRESSED STEEL METERS 


F industry's three most widely used types of fuel, gas, coal 

and oil, gas alone offers unique savings in addition to its in- 
herent operating advantages and efficiencies. In the case of 
storage, no valuable space is occupied, there are no annoying fire 
hazard requirements and no increased insurance premiums. In 
handling, gas is available at the turn of a valve. No expensive 
stoking or firing equipment, heating equipment or mixing valves 
are required. Also, the investment in stored fuel is eliminated, 
working capital is not tied: up and payments are made after use, 
based on definite accounting periods. 


EMCO No. 414 Pressed Stee! Meter 


This simple easy system of fuel supply is dependent upon 
metering equipment developed for this service itself. EMCO 
Pressed Steel Meters, developed specifically for industrial 
services, provide the necessary accuracy, ruggedness and sim- 
plicity. They have progressed hand in hand with the growth of 
industrial gas consumption. 


PITTSBURGH EQUITABLE METER COMPANY 
errno MERCO NORDSTROM VALVE COMPANY pwetes 
NEW YORK TULSA Main Offices, Pittsburgh, Pa. DES MOINES HOUSTON 
BROOKLYN CHICAGO = PHILADELPHIA LOS ANGELES SAN FRANCISCO MEMPHIS KANSASCITY COLUMBIA EMCO No. 5 Pressed Steel Meter 
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HOMES 
FOR GAS BURNER 


TYPES OF AMERICAN 
FOR OIL BURNERS 


MERCOID HAS PIONEERED THE DESIGN AND DEVELOPMENT OF CONTROLS FOR DOMESTIC AUTOMATIC 
HEAT, AND TODAY THEY ARE FOUND IN TENS OF THOUSANDS OF HOMES THROUGHOUT THE COUNTRY 


OIL AND GAS 


FIELDS 


AUTOMATICCONTROLS 
are meeting 


AMERICA'S 
NATIONAL DEFENSE 


omel, bacon es 
PROBLEMS 
































IT HAS BEEN PUBLICLY STATED 
THAT THERE 1S SCARCELY AN IN- 
DUSTRY IN THE COUNTRY THAT 
IS NOT USING A MERCOID CON. 
TROL SOMEWHERE 
Most are on vital applications in the 
control of and p 
also on automatic mechanical opera- 
ations. ¢ The time proven accuracy 
and dependable operation of Mercoid 
Controls make them indispensable dur- 
ing this time of National Emergency. 











E eed MS 
INDUSTRY 





MERCOID HERMETICALLY SEALED MERCURY SWITCHES 
ARE USED EXCLUSIVELY IN ALL MERCOID CONTROLS 
The initial cost is slightly higher than the average type of switches 
used in controls, but they save on the elimination of service expense, 
as there is infinitely less chance for contact trouble. They assure 
longer control life. ¢ A Mercoid switch cannot be affected by dust, 
dirt or corrosion. @ First illustration above, is a .new light operated 
switch—the Mercoid Visaflame. This device has revolutionized the 
control of domestic and industrial oil burners. The second one 
shows the snap-action tilting type. Last one, the magnetic stationary 
= © Mercoid switches are extensively used in many applications. 
© For further information see Mercoid catalog. 

The Mercoid Corporation * 4233 Belmont Avenue * Chicago, Illinois 











WAR ON WASTE 
is essential when the Nation's man 
power and resources are engaged in 
the important task of building up 2 
strong-national defense. Mercoid Con- 
trols are especially suitable for carry 
ing on a successful “war on waste 
program wherever automatic controls 
are involved. They are built to endure 
and practically require no service at 
tention after they are once installed. 
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THINGS WHOSE 
RELIABILITY WE 


COUNT UPON 


HE seafaring man knows that the Govern- 

ment’s buoys are reliable—that he can depend 
upon them to guide him safely through strange 
waters. The railroad man has the same confidence 
in the signals that enable him to maintain daylight 
schedules right through the night. 


Yet neither the mariner nor the railroad engi- 
neer has any greater confidence in buoys or signals 
than have the management of utility companies 
and private industrial plants in the Exide Batteries 
that serve and safeguard their own organizations. 


For Exides are made for every storage battery 
purpose. And whether they’re installed for sta- 
tionary, automotive, or any other service, they can 
be counted upon— just as they have been for more 
than half a century —to prove their traditional 
dependability. 


THE ELECTRIC STORAGE BATTERY Co. 


The World’s Largest Manufacturers of Storage Batteries 
for Every Purpose 


PHILADELPHIA 


Exide Batteries of Canada, Limited, Toronto 
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PROFESSIONAL DIRECTORY 


® This Directory is reserved for engineers, accountants, rate experts and others equipped 
to serve utilities in all matters relating to rate questions, appraisals, valuations, special re. 
ports, investigations, design and construction. ‘ « ‘ ‘ « 


THE AMERICAN APPRAISAL GOMPANY 


INVESTIGATIONS, APPRAISALS AND STUDIES 


for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
and other principal cities B ARI 








DESIGH 
BETTER 
M 





DAY & ZIMMERMANN, INC. 
ENGINEERS 
PHILADELPHIA 


PACKARD BUILDING 








vesion FOLD, Bacon s Davis, anc. ware cams 


CONSTRUCTION Enai APPRAISALS 
OPERATING COSTS myers INTANGIBLES 
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J. H. MANNING & COMPANY 


120 Broadway ENGINEERS Field Building 
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Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizations 
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SANDERSON & PORTER 
ENGINEERS AND CONTRACTORS 
Design and Construction of Industrials 
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CONSULTING ENGINEERING 


BOSTON ° NEW YORK « CHICAGO e PITTSBURGH ¢ SAN FRANCISCO ¢ LOS ANGELES 








BARKER & WHEELER, ENGINEERS 


DESIGNS AND CONSTRUCTION — OPERATING 
BETTERMENTS — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 


Francis S. HABERLY 
ENGINEER 


Appraisals—Original Cost Accounting— 
Rates—Depreciation—Trends 
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BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and re- 
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struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 
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PUBLIC UTILITY 
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910 Electric Building Indianapolis, Ind. 


JENSEN, BOWEN & FARRELL 
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Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection with 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 
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Eng s and C leans. 
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NATIONAL DEFENSE NEEDS MORE 


THAN “ELBOW GREASE!” 


Industrial lubrication, as exempli- 
fied by the role of Cities Service, 
plays a vital part 


Lifeblood of the factory line is the precious 
oil that keeps the wheels of industry turning 

. spinning ever faster and faster as tanks, 
ships, planes and trucks spring from blue- 
prints into cold steel. 


In many phases of national defense, Cities 
Service’s industrial oils have been called 


upon to help deliver maximum efficiency of 
operation. 


We are:honored by our selection, feeling 
that it indicates more plainly than words 
that we are qualified to meet the lubrication 
problems of industry. The vast experience 
of our Lubrication Engineers is available 
for consultation without cost. All you have 
to do is get in touch with us at any of the 
offices listed below. 


CITIES SERVICE OIL COMPANIES 


CITIES SERVICE OIL COMPANY — Chicago, New York, Cedar Rapids, 
Boston, St. Paul, Grand Forks, Kansas City, Fort Worth, Oklahoma City, Milwaukee, 


Cleveland, Detroit, Syracuse. 


CITIES SERVICE OIL COMPANY, LTD. —Toronto, Ontario. 


ARKANSAS FUEL OIL COMPANY — Shreveport, 


Little Rock, Jackson, 


Miss., Birmingham, Atlanta, Charlotte, N. C., Nashville, Richmond, Miami. 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 
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ASIAN 
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HE 1s independent and proud, 
yet démocratic and friend- 
ly. He is’ the envy of the 
rest of the}world, and its hope. 
He is generous and tolerant 
and peace-loving—and withal the most 
powerful man in the world. He is the 
American workman. 

His hands, accustomed to the feel of 
wrench and lever and gauge, may never 
have held a gun; his mind, trained to 
thik in terms of tolerances as fine as 
1/10,000 of an inch, may never have 
wrestled with a problem of military 
strategy; and yet he is the veteran of a 
thousand campaigns. 

His campaigns began in the labora- 
tories, and his prowess was proved in 
the test pits of American industry. His 
battles were waged on the factory floor 
and in the field. His victories have helped 
to make the citizens of the United States 
the most fortunate people in the world, 
and the U. Siithe greatest nation on earth. 
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‘GENERAL @ ELECTRIC 
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In the plants of the General Electri¢ 
Company, working with General Ele 
tric scientists and engineers, this maf, 
the American workman, has made giant 
generators to light whole cities, X-tay 
tubes to penetrate the mysteries of humat 
flesh and metal castings, radio and tele 
vision apparatus to project man’s voice 
and image through space over the mystetl 
ous waves of the ether. 


Today, in the gravest hour of wo d 
history, he is engaged in the greatest 
campaign of all. But there is screnity 
and confidence in his face, and the ee 
perience of a thousand campaigns behind 
him. He is sure of his own abilities 
certain of his counrry’s future. Genetall 
Electric Company, “Schenectady, N. 


2952-218B1-213 
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